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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Ruben Baez 

Godoy,  seeks r evi ew of  a publ i shed cour t  of  appeal s deci s i on 

af f i r mi ng t he ci r cui t  cour t ' s  or der  di smi ssi ng hi s def ect i ve 

desi gn cl ai ms i n st r i ct  l i abi l i t y  and negl i gence agai nst  
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manuf act ur er s of  whi t e l ead car bonat e pi gment . 1  The i ssue 

pr esent ed her e i s whet her  t he c i r cui t  cour t  cor r ect l y concl uded 

t hat  Godoy' s compl ai nt  f ai l ed t o st at e a c l ai m of  def ect i ve 

desi gn wher e ( 1)  t he pr oduct  i s whi t e l ead car bonat e pi gment ;  

( 2)  t he al l eged desi gn def ect  i s  t he pr esence of  l ead;  and ( 3)  

t he def endant  manuf act ur er s wer e manuf act ur er s of  whi t e l ead 

car bonat e pi gment .    

¶2 We det er mi ne t hat  t he c i r cui t  cour t  cor r ect l y 

concl uded t hat  t he compl ai nt  f ai l ed t o st at e c l ai ms of  def ect i ve 

desi gn.   A c l ai m f or  def ect i ve desi gn cannot  be mai nt ai ned her e 

wher e t he pr esence of  l ead i s t he al l eged def ect  i n desi gn,  and 

i t s ver y pr esence i s a char act er i st i c of  t he pr oduct  i t sel f .   

Wi t hout  l ead,  t her e can be no whi t e l ead car bonat e pi gment .   We 

t her ef or e concl ude t hat  t he compl ai nt  f ai l s  t o al l ege a desi gn 

f eat ur e t hat  makes t he desi gn of  whi t e l ead car bonat e pi gment  

def ect i ve.   Accor di ngl y,  al bei t  wi t h some cl ar i f i cat i on of  t he 

r at i onal e,  we af f i r m t he cour t  of  appeal s. 2  

I  

¶3 Thi s i s a r evi ew of  t he c i r cui t  cour t ' s  di smi ssal  of  

desi gn def ect  c l ai ms.   Ther ef or e,  al l  f act s and al l egat i ons i n 

                                                 
1 See Godoy ex r el .  v.  E. I .  du Pont  de Nemour s & Co. ,  2007 

WI  App 239,  306 Wi s.  2d 226,  743 N. W. 2d 159,  af f i r mi ng a non-
f i nal  or der  of  t he c i r cui t  cour t  f or  Mi l waukee Count y,  Fr anci s 
T.  Wasi el ewski ,  Judge.  

2 Godoy f i l ed sui t  under  t heor i es of  st r i ct  l i abi l i t y  and 
negl i gence.   Our  opi ni on t oday addr esses onl y t he def ect i ve 
desi gn cl ai ms.   Ot her  c l ai ms r emai n pendi ng at  t he c i r cui t  cour t  
and ar e not  af f ect ed by t hi s i nt er l ocut or y appeal .  
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t he compl ai nt  ar e pr esumed t o be t r ue.   These f act s ar e 

pr i mar i l y t aken f r om Godoy' s f i r st  amended compl ai nt . 3 

¶4 Ruben Baez Godoy i s a mi nor  chi l d who gr ew up i n 

Mi l waukee,  Wi sconsi n.   When he was appr oxi mat el y one year  ol d,  

he l i ved i n an apar t ment  at  1502 West  Wi ndl ake Avenue.   The 

sur f aces of  t he apar t ment  had been coat ed wi t h pai nt  cont ai ni ng 

whi t e l ead car bonat e pi gment .    

¶5 Begi nni ng i n Mar ch of  1998 and f or  t he dur at i on of  hi s 

t enancy,  Godoy sust ai ned l ead poi soni ng.   The sour ce of  t he l ead 

poi soni ng was whi t e l ead car bonat e pi gment  der i ved f r om pai nt ed 

sur f aces,  pai nt  chi ps,  pai nt  f l akes,  and dust  cont ai ni ng pai nt  

i n hi s apar t ment .  

¶6 The def endant s i n t hi s case i ncl ude E. I .  du Pont  de 

Nemour s and Company,  Ar mst r ong Cont ai ner s,  t he Sher wi n- Wi l l i ams 

Company,  and Amer i can Cyanami d ( col l ect i vel y,  " manuf act ur er  

def endant s" ) .   These def endant s desi gned,  manuf act ur ed,  

pr ocessed,  mar ket ed,  pr omot ed,  suppl i ed,  di st r i but ed and/ or  sol d 

whi t e l ead car bonat e pr oduct s used as a pi gment  i n pai nt s and 

coat i ngs f or  r esi dent i al  use.   Godoy al l eged t hat  t he i nt ended 

pur pose of  whi t e l ead car bonat e pi gment  was as an i ngr edi ent  i n 

pai nt .   Godoy i s  unabl e t o i dent i f y t he par t i cul ar  manuf act ur er  

of  t he whi t e l ead car bonat e pi gment  pr esent  i n t he apar t ment .   

                                                 
3 The def endant  manuf act ur er s f i l ed t he mot i on t o di smi ss i n 

r esponse t o Godoy' s f i r st  amended compl ai nt .   Godoy subsequent l y  
f i l ed a second amended compl ai nt  addi ng par t y def endant s.   
However ,  t he subst ant i ve al l egat i ons r emai ned unchanged.    
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¶7 I ngest i ng whi t e l ead car bonat e pi gment ,  l i ke ot her  

pr oduct s cont ai ni ng l ead,  can cause sever e and per manent  

i nj ur i es i ncl udi ng l ear ni ng di sabi l i t i es,  decr eased 

i nt el l i gence,  def i c i t s i n neur ophsychol ogi cal  f unct i oni ng,  coma,  

sei zur e,  and deat h.   By t he second hal f  of  t he t went i et h 

cent ur y,  manuf act ur er s and member s of  t he sci ent i f i c  communi t y 

acknowl edged t hat  l ead i s hazar dous t o human heal t h and t hat  

chi l dr en coul d get  l ead poi soni ng t hr ough exposur e t o pai nt  

cont ai ni ng l ead.   Godoy al l eges t hat  t he manuf act ur er  def endant s 

nonet hel ess pr omot ed t he use of  whi t e l ead car bonat e pi gment  i n 

r esi dent i al  pai nt s,  mar ket i ng i t  as a saf e pr oduct  t hat  f ost er ed 

heal t h and wel l - bei ng.    

¶8 Godoy f i l ed sui t  al l egi ng,  among ot her  t hi ngs,  t hat  

whi t e l ead car bonat e pi gment  i s def ect i vel y desi gned and t hat  

t he def endant  manuf act ur er s ar e l i abl e under  t heor i es of  st r i ct  

l i abi l i t y  and negl i gence.   Al t hough t hr ee of  t he manuf act ur er  

def endant s desi gned and manuf act ur ed pai nt  i n addi t i on t o whi t e 

l ead car bonat e pi gment ,  Godoy f i l ed sui t  agai nst  t hem i n t he 

capaci t y of  whi t e l ead car bonat e pi gment  manuf act ur er s,  not  i n 

t he capaci t y of  pai nt  manuf act ur er s. 4   

¶9 The manuf act ur er  def endant s r esponded by f i l i ng a 

mot i on t o di smi ss t he def ect i ve desi gn cl ai ms.   They ar gued t hat  

Godoy di d not  i dent i f y a l egal l y cogni zabl e desi gn def ect  i n 

whi t e l ead car bonat e pi gment  and t hat ,  as a r esul t ,  hi s 

                                                 
4 Amer i can Cyanami d i s t he onl y def endant  whi t e l ead 

car bonat e manuf act ur er  t hat  di d not  al so manuf act ur e pai nt .   For  
f ur t her  di scussi on,  see Par t  I I I . B bel ow.  
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compl ai nt  f ai l ed t o st at e desi gn def ect  c l ai ms upon whi ch r el i ef  

coul d be gr ant ed. 5  The ci r cui t  cour t  di smi ssed t he desi gn def ect  

c l ai ms,  concl udi ng t hat  " l ead i s an i nher ent  char act er i st i c of  

whi t e l ead car bonat e, "  and t hat  whi t e l ead car bonat e pi gment  

cannot  be desi gned wi t hout  l ead.    

¶10 Godoy was gr ant ed per mi ssi on t o f i l e an i nt er l ocut or y  

appeal .   The cour t  of  appeal s af f i r med t he or der  of  t he c i r cui t  

cour t ,  det er mi ni ng t hat  a pr oduct  cannot  be sai d t o be 

def ect i vel y desi gned when t hat  desi gn i s i nher ent  i n t he nat ur e 

of  t he pr oduct  so t hat  an al t er nat i ve desi gn woul d make t he 

pr oduct  somet hi ng el se.   See Godoy ex r el .  v.  E. I .  du Pont  de 

Nemour s & Co. ,  2007 WI  App 239,  ¶¶4,  8,  306 Wi s.  2d 226,  743 

N. W. 2d 159.    

¶11 I n i t s anal ysi s,  t he cour t  not ed t hat  Wi sconsi n has 

nei t her  accept ed nor  r ej ect ed t he Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct  Li abi l i t y .   I d. ,  ¶8.   Nonet hel ess,  t he opi ni on st at ed 

t hat  t he Rest at ement  ( Thi r d)  coul d " i l l umi ne"  i t s i nqui r y.   I d.   

The cour t  quot ed t he def i ni t i on of  desi gn def ect  f r om t he 

Rest at ement  ( Thi r d) ,  and t hen appl i ed t he f act s t o t hat  

def i ni t i on.   I d.   Unl i ke Wi sconsi n l aw,  t he Rest at ement  ( Thi r d)  

                                                 
5 I n t he memor andum i n suppor t  of  t he mot i on t o di smi ss,  t he 

def endant s advanced t hat  " [ t ] o t he ext ent  t hat  Pl ai nt i f f ' s  
c l ai ms r est  on an al l egat i on of  a desi gn def ect ,  t hey shoul d be 
di smi ssed because whi t e l ead car bonat e i s,  by def i ni t i on,  made 
of  l ead,  and can be made no ot her  way.  .  .  .  A desi gn def ect  
c l ai m ai med at  a pr oduct  such as whi t e l ead car bonat e i s not  a 
compl ai nt  about  a def ect  i n t he desi gn of  t he pr oduct .   I t  i s ,  
r at her ,  a compl ai nt  t hat  i t  shoul d be a di f f er ent  pr oduct  
al t oget her . "   



No.  2006AP2670   

 

6 
 

r equi r es pr oof  of  a r easonabl e al t er nat i ve desi gn i n desi gn 

def ect  cases.   I d.   Not i ng t hat  " t her e i s no ' al t er nat i ve 

desi gn'  t o make whi t e- l ead car bonat e wi t hout  usi ng l ead, "  t he 

cour t  concl uded t hat  t he Rest at ement  ( Thi r d)  " does not  sanct i on 

i mposi ng l i abi l i t y  on t he def endant s. "   I d.  

I I  

¶12 Whet her  a compl ai nt  st at es a c l ai m upon whi ch r el i ef  

can be gr ant ed i s a quest i on of  l aw,  whi ch we r evi ew 

i ndependent l y of  t he det er mi nat i ons r ender ed by t he c i r cui t  

cour t  and t he cour t  of  appeal s.   John Doe 1 v.  Ar chdi ocese of  

Mi l waukee,  2007 WI  95,  ¶12,  303 Wi s.  2d 34,  734 N. W. 2d 827.   A 

mot i on t o di smi ss t est s t he l egal  suf f i c i ency of  t he c l ai m.   I d.   

We accept  as t r ue bot h t he f act s i n t he compl ai nt  and t he 

r easonabl e i nf er ences t hat  may be dr awn f r om such f act s.   I d.    

¶13 We const r ue t he al l egat i ons l i ber al l y i n f avor  of  

st at i ng a cause of  act i on.   I d.   However ,  l egal  i nf er ences and 

unr easonabl e i nf er ences need not  be accept ed as t r ue.   I d. ;  

Mor gan v.  Pa.  Gen.  I ns.  Co. ,  87 Wi s.  2d 723,  731,  275 N. W. 2d 660 

( 1979) .   A c l ai m wi l l  not  be di smi ssed as l egal l y i nsuf f i c i ent  

unl ess i t  appear s cer t ai n t hat  t he pl ai nt i f f  cannot  r ecover  

under  any ci r cumst ances.   John Doe 1,  303 Wi s.  2d 34,  ¶12.   

I I I  

¶14 I n or der  t o pr ov i de cont ext  t o our  anal ysi s and f ocus 

t o our  i nqui r y,  we i ni t i al l y  embar k on t wo t hr eshol d ar eas:  ( a)  

an over vi ew of  t he devel opment  of  our  st r i ct  l i abi l i t y  

j ur i spr udence;  and ( b)  a det er mi nat i on of  t he pr oduct  at  i ssue 

i n t hi s case.   
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A 

¶15 Pr oduct s l i abi l i t y  l aw i nvol ves compl ex and 

cont i nual l y evol v i ng concept s r egar di ng a manuf act ur er ' s 

r esponsi bi l i t y  f or  pr ovi di ng saf e consumer  pr oduct s. 6  Less t han 

a cent ur y ago,  pr oduct s l i abi l i t y  j ur i spr udence was f i r ml y 

r oot ed i n cont r act  l aw,  whi ch f r ust r at ed r ecover y f or  many 

i nj ur ed consumer s.   See gener al l y  Davi d G.  Owen,  The Evol ut i on 

of  Pr oduct s Li abi l i t y  Law,  26 Rev.  Li t i g.  955 ( 2007) .   

Manuf act ur er s of  def ect i ve pr oduct s coul d c l ai m l ack of  ' pr i v i t y  

of  cont r act '  as a near - absol ut e def ense t o l i abi l i t y .   I d.  at  

961- 64.   By mi d- cent ur y,  cour t s began t o r espond t o " ever -

gr owi ng pr essur e f or  pr ot ect i on of  t he consumer . "   I d.  at  966 

( quot i ng Fl emi ng James,  Jr . ,  Pr oduct s Li abi l i t y ,  34 Tex.  L.  Rev.  

44,  44 ( 1955) ) .   I n 1963,  t he l andmar k case Gr eenman v.  Yuba 

Power  Pr oduct s,  I nc. ,  377 P. 2d 897 ( Cal .  1963) ,  decl ar ed t hat  

manuf act ur er s of  def ect i ve pr oduct s coul d be hel d st r i ct l y 

l i abl e i n t or t .    

¶16 Shor t l y t her eaf t er ,  t he Amer i can Law I nst i t ut e 

i nt r oduced t he Rest at ement  ( Second)  of  Tor t s,  whi ch i ncl uded f or  

t he f i r st  t i me " Speci al  Li abi l i t y  of  Sel l er  of  Pr oduct  f or  

Physi cal  Har m t o User  or  Consumer . "   See Rest at ement  ( Second)  of  

Tor t s § 402A ( 1965) .   Thi s sect i on cr eat ed a new r ul e of  st r i ct  

l i abi l i t y ,  hol di ng sel l er s of  def ect i ve pr oduct s l i abl e f or  

                                                 
6 For  an ext ensi ve di scussi on of  t he hi st or y  of  pr oduct s 

l i abi l i t y ,  see Davi d G.  Owen,  The Evol ut i on of  Pr oduct s 
Li abi l i t y  Law,  26 Rev.  Li t i g.  955 ( 2007)  and Ri char d W.  Wr i ght ,  
The Pr i nci pl es of  Pr oduct  Li abi l i t y ,  26 Rev.  Li t i g.  1067 ( 2007) .  



No.  2006AP2670   

 

8 
 

def ect i ve pr oduct s even i f  " t he sel l er  has exer ci sed al l  

possi bl e car e i n t he pr epar at i on and sal e of  [ t he]  pr oduct . "   

I d.  § 402A( 2) ( a) ;  see al so i d.  cmt .  a.   The i nt ended ef f ect  was 

t o pr event  manuf act ur er s,  who wer e i n t he best  posi t i on t o 

ensur e t he qual i t y of  t hei r  war es,  f r om i nvoki ng i napt  cont r act  

l aw def enses.   Manuf act ur er s coul d be hel d st r i ct l y l i abl e f or  a 

pr oduct  def ect  even i f  t hey wer e not  negl i gent .   Two year s 

l at er ,  Wi sconsi n embr aced Sect i on 402A and st r i c t  l i abi l i t y7 i n 

Di ppel  v.  Sci ano,  37 Wi s.  2d 443,  155 N. W. 2d 55 ( 1967) .    

                                                 
7 The Rest at ement  ( Second)  of  Tor t s § 402A cl ar i f i ed t hat  

st r i ct  l i abi l i t y  " does not  pr ec l ude l i abi l i t y  based upon t he 
al t er nat i ve gr ound of  negl i gence of  t he sel l er ,  wher e such 
negl i gence can be pr oved. "   I d.  cmt .  a.   Our  cases expl ai n t hat  
negl i gence and st r i ct  l i abi l i t y  ar e separ at e avenues of  
r ecover y.   Mor den v.  Cont ' l  AG,  2000 WI  51,  ¶42,  235 
Wi s.  2d 325,  611 N. W. 2d 659.   Bot h causes of  act i on r equi r e a 
pl ai nt i f f  t o pr ove t hat  t he pr oduct  causi ng i nj ur y was 
" def ect i ve. "   See Wi s.  JI ——Ci vi l  3200.   However ,  t he el ement s of  
negl i gence and st r i ct  l i abi l i t y  c l ai ms ar e subst ant i vel y 
di f f er ent .   A det er mi nat i on t hat  a manuf act ur er  i s st r i ct l y 
l i abl e f or  a def ect  i s  " compl et el y i ndependent  of  and i r r el evant  
t o"  a det er mi nat i on t hat  a def ect  was caused by t he 
manuf act ur er ' s negl i gence.   Gi ese v.  Mont gomer y War d,  I nc. ,  111 
Wi s.  2d 392,  414,  331 N. W. 2d 585 ( 1983) .    
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 ¶17 By t he 1990s,  some comment at or s  bel i eved t hat  i t  was 

necessar y t o r ev i se t he r est at ement  t o r ef l ect  devel opment s i n 

t he l aw.   See Owen,  supr a,  at  980.   I n r esponse,  t he Amer i can 

Law I nst i t ut e i nt r oduced t he Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  i n 1998.   One maj or  i nnovat i on was t hat  t he 

Rest at ement  ( Thi r d)  spl i t  pr oduct s l i abi l i t y  i nt o t hr ee di st i nct  

cat egor i es:  manuf act ur i ng def ect s,  desi gn def ect s,  and def ect s 

based on f ai l ur e t o war n.   See Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  § 2 ( 1998) .   I n def i ni ng t hese cat egor i es,  

t he r est at ement  eschewed t he doct r i nal  l abel s " s t r i ct  l i abi l i t y"  

and " negl i gence. "   Rat her ,  t he r est at ement  def i ned t he 

                                                                                                                                                             
St r i ct  l i abi l i t y  i s  based on Rest at ement  ( Second)  of  Tor t s 

§ 402A and f ocuses on t he nat ur e of  t he def endant ' s pr oduct ,  
wher eas l i abi l i t y  i n negl i gence " hi nges i n l ar ge par t  on t he 
def endant ' s conduct  under  c i r cumst ances i nvol v i ng a f or eseeabl e 
r i sk of  har m. "   Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  
¶55,  245 Wi s.  2d 772,  629 N. W. 2d 727.   To pr evai l  under  st r i ct  
l i abi l i t y ,  a pl ai nt i f f  must  pr ove t hat :  ( 1)  t he pr oduct  was i n a 
def ect i ve condi t i on when i t  l ef t  t he possessi on or  cont r ol  of  
t he sel l er ;  ( 2)  i t  was unr easonabl y danger ous t o t he user  or  
consumer ;  ( 3)  t he def ect  was a cause of  t he pl ai nt i f f ’ s  i nj ur i es 
or  damages;  ( 4)  t he sel l er  engaged i n t he busi ness of  sel l i ng 
such a pr oduct ;  and ( 5)  t he pr oduct  was one whi ch t he sel l er  
expect ed t o and di d r each t he user  or  consumer  wi t hout  
subst ant i al  change i n t he condi t i on i t  was i n when t he sel l er  
sol d i t .   Di ppel  v.  Sci ano,  37 Wi s.  2d 443,  460,  155 N. W. 2d 55 
( 1967) .  

Her e,  what  i s l acki ng i n t he st r i ct  l i abi l i t y  f or  def ect i ve 
desi gn cl ai m i s l acki ng i n t he negl i gent  desi gn cl ai m as wel l .   
Nei t her  c l ai m al l eges a desi gn def ect  t hat  i s  not  char act er i st i c 
of  t he pr oduct  i t sel f .   As such,  nei t her  al l eges a desi gn 
f eat ur e t hat  makes t he desi gn of  whi t e l ead car bonat e pi gment  
def ect i ve.    
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cat egor i es f unct i onal l y,  accor di ng t o t hei r  r equi r ed el ement s of  

pr oof .   Owen,  supr a,  at  982.  

¶18 Al t hough we have r ecogni zed t hat  t he Rest at ement  

( Thi r d)  may of f er  new i nsi ght s i nt o pr oduct  l i abi l i t y ,  we have 

nei t her  adopt ed nor  r ej ect ed i t  i n i t s ent i r et y. 8  Haase v.  

Badger  Mi ni ng Cor p. ,  2004 WI  97,  ¶23,  274 Wi s.  2d 143,  682 

N. W. 2d 389.   Sect i on 402A of  t he Rest at ement  ( Second)  of  Tor t s 

has r emai ned t he t ouchst one of  our  anal ysi s f or  st r i ct  pr oduct s 

l i abi l i t y .    

B 

¶19 The next  t hr eshol d ar ea of  di scussi on r equi r es t hat  we 

pi npoi nt  t he pr oduct  t hat  i s  t he subj ect  of  t he desi gn def ect  

c l ai ms i n t hi s case.   The i dent i t y of  t he pr oduct  i s essent i al  

t o an anal ysi s of  i t s  desi gn.   The ci r cui t  cour t  and t he cour t  

of  appeal s based t hei r  anal yses on t he desi gn of  whi t e l ead 

car bonat e pi gment ,  but  Godoy ar gues t hat  t he pr oduct  i n quest i on 

i s act ual l y r esi dent i al  pai nt  pi gment .    

¶20 An exami nat i on of  t he compl ai nt ,  however ,  under mi nes 

Godoy' s ar gument .   The compl ai nt  al l eges t hat  " [ t ] he whi t e l ead 

car bonat e pi gment  desi gned .  .  .  by t he I ndust r y Def endant s was 

and i s an i nher ent l y def ect i ve and unr easonabl y danger ous 

pr oduct . "   The compl ai nt  st at es t hat  def endant  manuf act ur er s ar e 

st r i ct l y l i abl e because t he def ect  exi st ed " [ a] t  t he t i me t he 

                                                 
8 Recent l y,  we st at ed t hat  t he Rest at ement  ( Thi r d) ' s 

def i ni t i on of  " def ect i ve desi gn"  i s " f undament al l y at  odds wi t h 
cur r ent  Wi sconsi n pr oduct s l i abi l i t y  l aw. "   Gr een,  245 Wi s.  2d 
772,  ¶72.     
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whi t e l ead car bonat e l ef t  possessi on and cont r ol  of  t he I ndust r y 

Def endant s[ . ] "   The compl ai nt  r ef er s t o " whi t e l ead car bonat e, "  

" whi t e l ead pi gment , "  or  " whi t e l ead car bonat e pi gment "  dozens 

of  t i mes. 9  The wor ds " r esi dent i al  pai nt  pi gment "  do not  appear  

i n t he compl ai nt .    

¶21 Dur i ng t he r evi ew of  a mot i on t o di smi ss,  t he 

al l egat i ons i n a compl ai nt  must  be const r ued l i ber al l y i n f avor  

of  st at i ng a cause of  act i on.   John Doe 1,  303 Wi s.  2d 34,  ¶12.   

Nonet hel ess,  i n a pr oduct s l i abi l i t y  case,  t he pl ai nt i f f  must ——

at  mi ni mum——i dent i f y t he pr oduct  al l eged t o be def ect i ve.   Doi ng 

so put s t he def endant  on not i ce and al l ows t he def endant  t o 

begi n bui l di ng a def ense.   See Mi dway Mot or  Lodge of  Br ookf i el d 

v.  Har t f or d I ns.  Gr oup,  226 Wi s.  2d 23,  35,  593 N. W. 2d 852 ( Ct .  

App.  1999)  ( " [ T] he compl ai nt  must  gi ve t he def endant  f ai r  not i ce 

of  not  onl y t he pl ai nt i f f ' s  c l ai m but  t he gr ounds upon whi ch i t  

r est s as wel l . "  ( i nt er nal  quot at i ons omi t t ed) ) .   A l i ber al  

pl eadi ng st andar d cannot  t r ansf or m a compl ai nt  r egar di ng " whi t e 

l ead car bonat e pi gment "  i nt o one r egar di ng " r esi dent i al  pai nt  

pi gment . "  

¶22  Fur t her ,  i n or der  t o advance hi s c l ai m,  t he pr oduct  

cannot  be r esi dent i al  pai nt  pi gment  because Godoy i s pr oceedi ng 

under  t he Col l i ns r i sk- cont r i but i on t heor y.   Nor mal l y,  an 

i nj ur ed pl ai nt i f f  i s  r equi r ed t o i dent i f y t he par t i cul ar  

                                                 
9 The t er ms " whi t e l ead car bonat e"  or  " whi t e l ead pi gment "  

ar e f ound at  l east  once and somet i mes r epeat edl y i n t he 
f ol l owi ng par agr aphs of  t he f i r s t  amended compl ai nt :  9,  11,  12,  
13,  14,  15,  16,  17,  18,  19,  20,  21,  25,  26,  27,  28,  30,  36,  37,  
38,  39,  41,  42,  44,  46( a) ,  46( b) ,  46( c) ,  and 46( d) .   
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manuf act ur er  of  t he pr oduct  t hat  caused t he i nj ur y.   Col l i ns v.  

El i  Li l l y  Co. ,  116 Wi s.  2d 166,  181- 82,  342 N. W. 2d 37 ( 1984) .   

Under  r i sk- cont r i but i on,  however ,  t he pl ai nt i f f  i s  not  r equi r ed 

t o i dent i f y t he speci f i c  manuf act ur er  when al l  s i mi l ar  pr oduct s 

ar e f ungi bl e and i dent i cal l y def ect i ve.   I d.  at  180,  194.    

¶23 We r ecent l y appl i ed t he r i sk- cont r i but i on t heor y t o 

whi t e l ead car bonat e pi gment . 10  Thomas ex r el .  Gr aml i ng v.  

Mal l et t ,  2005 WI  129,  285 Wi s.  2d 236,  701 N. W. 2d 523.   I n 

Thomas,  we concl uded t hat  f or  t he pur poses of  r i sk- cont r i but i on,  

whi t e l ead car bonat e pi gment  i s f ungi bl e,  and al l  manuf act ur er s 

of  whi t e l ead car bonat e pi gment  coul d be hel d j oi nt l y and 

sever al l y l i abl e f or  i nj ur i es caused by t he pr oduct .   I d. ,  ¶27.   

We have not ,  however ,  appl i ed t he r i sk- cont r i but i on t heor y t o 

r esi dent i al  pai nt  pi gment .  

¶24 Nonet hel ess,  Thomas pr ovi des l i t t l e gui dance f or  t he 

i ssue we addr ess i n t hi s case.   Thi s case i s about  def ect i ve 

desi gn cl ai ms and Thomas was based on f ai l ur e t o war n c l ai ms.   

The quest i on of  whet her  whi t e l ead car bonat e pi gment  was 

def ect i vel y desi gned was not  bef or e t he Thomas cour t .   Al l  

def ect i ve desi gn cl ai ms had been di smi ssed at  t he c i r cui t  cour t ,  

and t hat  r ul i ng was not  appeal ed.   Thomas,  285 Wi s.  2d 236,  ¶181 

n. 2 ( Wi l cox,  J. ,  di ssent i ng) .  

                                                 
10 I n t he pr esent  case,  t he cour t  of  appeal s  mi st akenl y 

st at ed t hat  t he pr oduct  i n Thomas ex r el .  Gr aml i ng v.  Mal l et t ,  
2005 WI  129,  285 Wi s.  2d 236,  701 N. W. 2d 523,  was pai nt  
cont ai ni ng whi t e l ead car bonat e.   See Godoy,  306 Wi s.  2d 226,  
¶¶3,  5.   Thi s st at ement  mi sconst r ues our  hol di ng i n Thomas.  



No.  2006AP2670   

 

13 
 

¶25 Because Godoy cannot  i dent i f y whi ch def endant  pr oduced 

t he def ect i ve pr oduct  t hat  caused hi s i nj ur y,  he must  pr oceed 

under  t he r i sk- cont r i but i on t heor y.   Godoy does not  ask us t o 

ext end t he r i sk- cont r i but i on t heor y t o r esi dent i al  pai nt  

pi gment .   He does not  asser t  t hat  al l  r esi dent i al  pai nt  pi gment s 

ar e i dent i cal l y def ect i ve,  whi ch i s a pr er equi s i t e of  r i sk-

cont r i but i on.   Per haps he does not  asser t  t hat  al l  r esi dent i al  

pai nt  pi gment s ar e i dent i cal  because he cannot  make such an 

asser t i on gi ven t hat  not  al l  r esi dent i al  pai nt  pi gment s cont ai n 

l ead,  t he al l eged def ect .   Accor di ngl y,  based on a r evi ew of  t he 

compl ai nt ,  we det er mi ne t hat  t he pr oduct  at  i ssue i s whi t e l ead 

car bonat e pi gment .  

I V 

¶26 Havi ng exami ned t hese t hr eshol d mat t er s,  we now 

addr ess t he subst ant i ve i ssue bef or e t he cour t .   At  i ssue i s  t he 

nar r ow quest i on of  whet her  a compl ai nt  al l egi ng st r i ct  l i abi l i t y  

and negl i gence f or  a def ect i ve desi gn st at es a c l ai m wher e ( 1)  

t he pr oduct  i s whi t e l ead car bonat e pi gment ;  ( 2)  t he al l eged 

desi gn def ect  i s  t he pr esence of  l ead;  and ( 3)  t he def endant  

manuf act ur er s wer e manuf act ur er s of  whi t e l ead car bonat e 

pi gment .  

¶27 Under  Di ppel  and t he Rest at ement  ( Second)  of  Tor t s,  

manuf act ur er s of  def ect i ve pr oduct s can be l i abl e f or  t he 

i nj ur i es t hei r  pr oduct s cause,  r egar dl ess of  t he car e t aken by 

t he manuf act ur er  or  t he f or eseeabi l i t y  of  t he har m:    
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One who sel l s  any pr oduct  i n a def ect i ve condi t i on 
unr easonabl y danger ous t o t he user  or  
consumer  .  .  .  i s  l i abl e f or  physi cal  har m .  .  .  i f :  

( a)  The sel l er  i s  engaged i n t he busi ness of  sel l i ng 
such a pr oduct ,  and  

( b)  I t  i s  expect ed t o and does r each t he user  or  
consumer  wi t hout  subst ant i al  change i n t he condi t i on 
i n whi ch i t  i s  sol d.  

Rest at ement  ( Second)  of  Tor t s § 402A( 1) .   Sect i on 402A,  al ong 

wi t h i t s comment s,  def i nes what  i t  means t o be def ect i ve.  

 ¶28 Nonet hel ess,  a det er mi nat i on t hat  a pr oduct  i s 

def ect i ve i s not  i dent i cal  t o a det er mi nat i on t hat  t he pr oduct  

was def ect i vel y desi gned.   Put  anot her  way,  t he f act  t hat  a 

def ect  exi st s does not  compel  t he concl usi on t hat  t he sour ce of  

t he def ect  i s  t he pr oduct ' s desi gn.   Thi s di st i nct i on makes a 

di f f er ence.  

¶29 The i ssue i n t hi s case i s not  whet her  whi t e l ead 

car bonat e pi gment  i s def ect i ve,  but  whet her  t he sour ce of  t he 

al l eged def ect  i s  t he pr oduct ' s desi gn.   Wi sconsi n cases have 

di scussed t hr ee cat egor i es of  pr oduct  def ect s——manuf act ur i ng 

def ect s,  desi gn def ect s,  and def ect s based on a f ai l ur e t o 

adequat el y war n.   A pr oduct  has a manuf act ur i ng def ect  when i t  

devi at es f r om t he manuf act ur er ' s speci f i cat i ons,  and t hat  

devi at i on causes i t  t o be unr easonabl y danger ous. 11  A pr oduct  

has a desi gn def ect  when t he desi gn i t sel f  i s  t he cause of  t he 

                                                 
11 See,  e. g. ,  Ci t y of  Fr ankl i n v.  Badger  For d Tr uck Sal es,  

I nc. ,  58 Wi s.  2d 641,  648- 49,  207 N. W. 2d 866 ( 1973)  ( af f i r mi ng a 
j ur y ver di ct  t hat  a wheel  was def ect i vel y const r uct ed because 
t he wheel  di d not  meet  manuf act ur er  speci f i cat i ons) .    
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unr easonabl e danger . 12  Fi nal l y,  a pr oduct  i s def ect i ve based on 

a f ai l ur e t o adequat el y war n when an i nt ended use of  t he pr oduct  

i s danger ous,  but  t he manuf act ur er  di d not  pr ovi de suf f i c i ent  

war ni ng or  i nst r uct i on. 13  Al t hough Sect i on 402A of  t he 

Rest at ement  ( Second)  does not  dr aw cl ear  l i nes bet ween t hese 

t ypes of  def ect s,  t he comment s pr ovi de gui dance,  di scussed 

bel ow.   

¶30 Godoy' s compl ai nt  does not  i dent i f y a par t i cul ar  

desi gn f eat ur e t hat  i s al l eged t o be def ect i ve.   However ,  a f ai r  

r eadi ng of  t he compl ai nt  suggest s t hat  t he al l eged def ect  i s  t he 

pr esence of  l ead. 14    
                                                 

12 See,  e. g. ,  Gr een,  245 Wi s.  2d 772 ( concl udi ng t hat  l at ex 
gl oves wer e def ect i vel y desi gned because t hey cont ai ned 
excessi ve l evel s of  al l er gy- causi ng l at ex pr ot ei ns,  and because 
t hey wer e powder ed,  whi ch i ncr eased t he l i kel i hood t hat  t he 
al l er geni c pr ot ei ns woul d be i nhal ed) ;  Sumni cht  v.  Toyot a Mot or  
Sal es,  U. S. A. ,  I nc. ,  121 Wi s.  2d 338,  346,  375,  360 N. W. 2d 2 
( 1984)  ( concl udi ng t hat  a car  seat  was def ect i vel y desi gned 
because i t  was not  padded wi t h ener gy- absor bi ng mat er i al ) .    

13 See,  e. g. ,  Schuh v.  Fox Ri ver  Tr act or  Co. ,  63 
Wi s.  2d 728,  737,  218 N. W. 2d 279 ( 1974)  ( concl udi ng t hat  a 
t r act or  coul d be unr easonabl y danger ous and def ect i ve when t he 
manuf act ur er  f ai l ed t o adequat el y i nf or m t he consumer  t hat  
engagi ng t he cl ut ch woul d not  t ur n of f  t he f an) .  

14 At  t he hear i ng on t he mot i on t o di smi ss,  t he c i r cui t  
cour t  asked Godoy' s counsel  t o i dent i f y t he speci f i c  def ect  i n 
t he desi gn of  whi t e l ead car bonat e pi gment .   Godoy' s counsel  
i dent i f i ed l ead.   The exchange bet ween Godoy' s counsel ,  Mr .  
Ear l e,  and t he cour t  was set  f or t h i n t he t r anscr i pt  as f ol l ows:  

MR.  EARLE:  .  .  .  Thi s i s a mot i on t o di smi ss.   Ther e 
ar e f act  quest i ons about  whet her  or  not  whi t e l ead 
car bonat e i s desi gned i n a def ect i ve manner .    

THE COURT:  Ther e i s no quest i on t hat  you can' t  desi gn 
whi t e l ead car bonat e wi t hout  l ead,  i s t her e?  
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¶31 Lead i s a char act er i st i c i ngr edi ent  of  whi t e l ead 

car bonat e pi gment .   By def i ni t i on,  whi t e l ead car bonat e pi gment  

cont ai ns l ead.   Removi ng l ead f r om whi t e l ead car bonat e pi gment  

woul d t r ansf or m i t  i nt o a di f f er ent  pr oduct .   Under  t hese 

ci r cumst ances,  we concl ude t hat  t he desi gn of  whi t e l ead 

car bonat e pi gment  i s not  def ect i ve.    

¶32 An anal ogy i l l us t r at es t he di st i nct i on.   Foi l  can be 

made usi ng i ngr edi ent s ot her  t han al umi num——gol d,  f or  exampl e——

but  al umi num f oi l  cannot  be made wi t hout  al umi num.   The pr esence 

of  al umi num i s char act er i st i c of  al umi num f oi l .   I f  al umi num 

posed a hi dden danger  t hat  t he ul t i mat e consumer  woul d not  

cont empl at e,  a manuf act ur er  mi ght  be l i abl e based on t he f ai l ur e 

t o adequat el y war n or  ot her  c l ai ms.   However ,  t he manuf act ur er  

woul d not  be l i abl e based on t he desi gn of  al umi num f oi l .  

¶33 The comment s t o Sect i on 402A suppor t  our  concl usi on.   

Comment  h l i s t s f our  pot ent i al  def i c i enci es t hat  can r esul t  i n a 

def ect i ve condi t i on:  f or ei gn obj ect s,  det er i or at i on bef or e sal e,  

t he way i n whi ch t he pr oduct  was packaged or  pr epar ed,  and 

                                                                                                                                                             
MR.  EARLE:  Ri ght .   

THE COURT:  That  i s t he def ect  t hat  you ar e c l ai mi ng,  
t he har mf ul  def ect ,  t hat  i s  what  makes whi t e l ead 
car bonat e danger ous.   That  i s t he def ect  i n i t ,  do you 
agr ee?  

MR.  EARLE:  I  agr ee.  

THE COURT:  Ther e i s no di sput e about  any of  t hose 
f act s.  .  .  .   
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" har mf ul  i ngr edi ent s,  not  char act er i st i c of  t he pr oduct  i t sel f . "   

Rest at ement  ( Second)  of  Tor t s § 402A,  cmt .  h.   I t  does not  st at e 

t hat  a def ect i ve condi t i on can ar i se f r om har mf ul  i ngr edi ent s 

t hat  ar e char act er i st i c of  t he pr oduct .   See i d.   However ,  i f  a 

manuf act ur er  " has r eason t o ant i c i pat e t hat  danger  may r esul t  

f r om a par t i cul ar  use .  .  .  [ t he manuf act ur er ]  may be r equi r ed 

t o gi ve adequat e war ni ng of  t he danger  .  .  .  and a pr oduct  sol d 

wi t hout  such war ni ng i s i n a def ect i ve condi t i on. "   I d. ;  see 

al so i d.  cmt .  j  ( " I n or der  t o pr event  t he pr oduct  f r om bei ng 

unr easonabl y danger ous,  t he [ manuf act ur er ]  may be r equi r ed t o 

gi ve di r ect i ons or  war ni ng,  on t he cont ai ner ,  as t o i t s use. " ) .    

¶34 Thi s di st i nct i on i s consi st ent  wi t h Wi sconsi n l aw.   

See Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  245 

Wi s.  2d 772,  629 N. W. 2d 727.   I n Gr een,  t he pl ai nt i f f  was a 

hospi t al  wor ker  who devel oped a sever e al l er gy t o l at ex.   I d. ,  

¶1  She br ought  sui t  agai nst  t he manuf act ur er  of  l at ex gl oves,  

al l egi ng a def ect i ve desi gn.   I d.   Not abl y,  t he pl ai nt i f f  di d 

not  c l ai m t hat  l at ex gl oves wer e def ect i ve because t hey 

cont ai ned l at ex.   The pr esence of  l at ex i s " char act er i st i c"  of  

l at ex gl oves.   Rat her ,  t he pl ai nt i f f  al l eged t hat  t hey wer e 

def ect i ve because ( 1)  t hey cont ai ned excessi ve l evel s of  l at ex;  

and ( 2)  t hey wer e powder ed,  whi ch al l owed t he l at ex t o be 

ai r bor ne.   I d. ,  ¶11.   I n ef f ect ,  she ar gued t hat  t he quant i t y of  

l at ex i n t he gl oves was not  char act er i st i c of  t he pr oduct ,  and 

t hat  a par t i cul ar  desi gn f eat ur e,  powder ,  made t he gl oves mor e 

danger ous.    
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¶35 Godoy ar gues t hat  t he def endant s conf use bar r i ng a 

desi gn def ect  c l ai m based on char act er i st i c i ngr edi ent s wi t h 

bar r i ng a c l ai m based on t he open and obvi ous danger  doct r i ne.   

Under  t he open and obvi ous danger  doct r i ne,  a manuf act ur er  i s 

not  l i abl e f or  i nj ur i es when t he danger  posed by t he pr oduct  

shoul d have been appar ent  t o t he consumer .   See Tanner  v.  

Shoupe,  228 Wi s.  2d 357,  367,  596 N. W. 2d 805 ( Ct .  App.  1999)  

( " I n or der  f or  a def ect i ve desi gn t o r ender  a pr oduct  

unr easonabl y danger ous t he def ect  must  be hi dden f r om t he 

or di nar y consumer ,  t hat  i s ,  not  an open and obvi ous def ect . " ) .    

¶36 The doct r i ne i s not  appl i cabl e i n t hi s case.   Under  

t he open and obvi ous danger  doct r i ne,  a manuf act ur er  i s not  

st r i ct l y l i abl e when a kni f e cut s f l esh,  when an al cohol i c 

bever age l eads t o i nt oxi cat i on,  or  when t he f l ame on a gas st ove 

bur ns t he chef .   See Di ppel ,  37 Wi s.  2d at  459;  Gr ei f  v.  

Anheuser - Busch Cos.  I nc. ,  114 F.  Supp.  2d 100,  103 ( D.  Conn.  

2000) .   Fur t her ,  a Vol kswagen dr i ver  who has been i nj ur ed i n a 

car  acci dent  cannot  al l ege t hat  t he car  was def ect i vel y desi gned 

because i t  was t oo smal l ——any danger  posed by i t s s i ze shoul d 

have been r eadi l y appar ent .   Ar bet  v.  Gussar son,  66 Wi s.  2d 551,  

225 N. W. 2d 431 ( 1975) ,  over r ul ed i n par t  on ot her  gr ounds by 

Gr ei t en v.  LaDow,  70 Wi s.  2d 589,  601 n. 1,  235 N. W. 2d 677 ( 1975)  

( Hef f er nan,  J. ,  concur r i ng) .   Her e,  t he danger  i s not  r eadi l y 

appar ent .   Godoy' s compl ai nt  al l eges t hat  t he danger ous qual i t y 
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of  whi t e l ead car bonat e pi gment  i s hi dden and t hat  t he aver age 

consumer  woul d not  cont empl at e t he r i sk. 15  

¶37 The ci r cui t  cour t  cor r ect l y concl uded t hat  t he 

compl ai nt  f ai l ed t o st at e c l ai ms of  def ect i ve desi gn.   A c l ai m 

f or  def ect i ve desi gn cannot  be mai nt ai ned wher e t he pr esence of  

l ead i s t he al l eged def ect  i n desi gn,  and i t s ver y pr esence i s a 

char act er i st i c of  t he pr oduct  i t sel f .   Wi t hout  l ead,  t her e can 

be no whi t e l ead car bonat e pi gment .   We t her ef or e concl ude t hat  

t he compl ai nt  f ai l s  t o al l ege a desi gn f eat ur e t hat  makes t he 

desi gn of  whi t e l ead car bonat e pi gment  def ect i ve.  

V 

¶38 We have t hus det er mi ned t hat  Godoy' s def ect i ve desi gn 

cl ai ms wer e pr oper l y di smi ssed.   However ,  we r ecogni ze t hat  t wo 

ar eas of  pr oduct s l i abi l i t y  l aw r equi r e f ur t her  c l ar i f i cat i on 

gi ven t he ar gument s advanced by t he par t i es i nt er pr et i ng t he 

anal ysi s of  t he cour t  of  appeal s .   We t ake t hi s  oppor t uni t y t o 

r eaf f i r m t hat :  ( a)  Wi sconsi n st r i ct  pr oduct s l i abi l i t y  l aw does 

not  r equi r e a pl ai nt i f f  t o pr ove t he f easi bi l i t y  of  an 

al t er nat i ve desi gn;  and ( b)  t he subst ant i al  change def ense i s 

not  a basi s of  our  deci s i on her e and was not  an al t er nat i ve 

                                                 
15 Under  Sect i on 402A,  manuf act ur er s have an obl i gat i on t o 

war n consumer s about  t he hi dden danger s of  t hei r  pr oduct s.   See 
Rest at ement  ( Second)  of  Tor t s § 402A cmt s.  h. ,  i .   I f  t he 
def endant  manuf act ur er s had r eason t o ant i c i pat e t hat  whi t e l ead 
car bonat e pi gment  woul d be danger ous f or  i t s i nt ended use,  t hat  
f act  coul d gi ve r i se t o a r equi r ement  t o gi ve adequat e war ni ng.   
Wi t hout  such war ni ng,  whi t e l ead car bonat e pi gment  coul d be 
consi der ed " def ect i ve"  under  § 402A.   These l egal  and f act ual  
quest i ons pr oper l y r emai n pendi ng at  t he c i r cui t  cour t .  
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basi s of  t he deci s i on of  t he cour t  of  appeal s.   Subst ant i al  

change i s a f act - i nt ensi ve i nqui r y whi ch i s gener al l y not  

appr opr i at e t o deci de on a mot i on t o di smi ss f or  f ai l ur e t o 

st at e a c l ai m.   We addr ess t hese t wo i ssues i n t ur n.    

A 

¶39 Godoy ar gues t hat  t he cour t  of  appeal s '  anal ysi s was 

i n er r or  because i t  r el i ed on t he Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  § 2( b) ,  whi ch Wi sconsi n decl i ned t o adopt  i n 

Gr een,  245 Wi s.  2d 772,  ¶74.   He asser t s t hat  t he cour t  of  

appeal s c i r cumvent ed t he consumer  cont empl at i on t est ,  t he 

est abl i shed t est  f or  a pr oduct  def ect  under  Wi sconsi n l aw,  and 

i nst ead subst i t ut ed t he Rest at ement  ( Thi r d) ' s r easonabl e 

al t er nat i ve desi gn r equi r ement .  

¶40 Thi s cour t  r ecent l y r eaf f i r med t hat  Wi sconsi n appl i es 

t he consumer  cont empl at i on t est  t o det er mi ne whet her  a pr oduct  

i s def ect i ve under  st r i ct  l i abi l i t y .   I d. ,  ¶35.   " Def ect i ve, "  

f or  pur poses of  t he consumer  cont empl at i on t est ,  means t hat  t he 

pr oduct  i s " i n a condi t i on not  cont empl at ed by t he ul t i mat e 

consumer  and unr easonabl y danger ous t o t hat  consumer . "   I d. ,  ¶29 

( quot i ng Beacon Bowl ,  I nc.  v.  Wi s.  El ec.  Power  Co. ,  176 

Wi s.  2d 740,  792,  501 N. W. 2d 788 ( 1993) ) .    

¶41 The t er m ' def ect '  i s  not  suscept i bl e t o any gener al  

def i ni t i on.   Rat her ,  t he det er mi nat i on i s made on a case- by- case 

basi s r el y i ng on t he ul t i mat e consumer s'  expect at i ons.   Sumni cht  

v.  Toyot a Mot or  Sal es,  U. S. A. ,  I nc. ,  121 Wi s.  2d 338,  368,  360 

N. W. 2d 2 ( 1984) .   However ,  t he f act  t hat  a def ect  exi st s does 

not  compel  t he concl usi on t hat  t he sour ce of  t he def ect  i s  t he 
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pr oduct ' s desi gn.   The quest i on i n t hi s case i s not  whet her  

whi t e l ead car bonat e pi gment  i s def ect i ve,  but  whet her  t he 

sour ce of  t he al l eged def ect  i s  t he pr oduct ' s desi gn.    

¶42 The cour t  of  appeal s concl uded t hat  t he desi gn coul d 

not  be def ect i ve because t her e i s no al t er nat i ve desi gn t o make 

whi t e l ead car bonat e pi gment  wi t hout  usi ng l ead.   See Godoy,  306 

Wi s.  2d 226,  ¶8 ( " [ A] s we have seen t her e i s  no ' al t er nat i ve 

desi gn'  t o make whi t e- l ead car bonat e wi t hout  usi ng l ead. " ) .   To 

t he ext ent  t hat  t he cour t  of  appeal s r el i ed on a r easonabl e 

al t er nat i ve desi gn r equi r ement ,  t he cour t ' s  anal ysi s was 

mi sgui ded.   

¶43 We have expl ai ned t hat  al t hough t he f easi bi l i t y  of  an 

al t er nat i ve desi gn can be consi der ed when eval uat i ng a desi gn 

def ect  c l ai m,  i t  i s  not  a r equi r ement .   Sumni cht ,  121 Wi s.  2d at  

370- 71.   I n Sumni cht ,  we r ef used t o r equi r e a pl ai nt i f f  t o pr ove 

t hat  a saf er  al t er nat i ve desi gn was commer ci al l y avai l abl e:  

A pr oduct  may be def ect i ve and unr easonabl y danger ous 
even t hough t her e ar e no al t er nat i ve,  saf er  desi gns 
avai l abl e.  .  .  .  The quest i on i s not  whet her  any ot her  
manuf act ur er  has pr oduced a saf er  desi gn .  .  .  .  

I d.  at  371;  see al so Gr een,  245 Wi s.  2d 772,  ¶73 ( concl udi ng 

t hat  pr oof  of  a r easonabl e al t er nat i ve desi gn woul d " add[ ]  an 

addi t i onal ——and consi der abl e——el ement  of  pr oof "  t o t he 

anal ysi s. )   

¶44 Godoy ar gues t hat  i t  i s  i nconsi st ent  t o r ej ect  a 

r easonabl e al t er nat i ve desi gn r equi r ement  and st i l l  mai nt ai n 

t hat  char act er i st i c i ngr edi ent s of  t he pr oduct  cannot  suppor t  a 

c l ai m f or  def ect i ve desi gn.   Godoy asser t s t hat  our  concl usi on 
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i s anal ogous t o i mposi ng a r easonabl e al t er nat i ve desi gn 

r equi r ement .   

¶45 Hol di ng t hat  t he pr esence of  an i ngr edi ent  whi ch i s 

" char act er i st i c of  t he pr oduct  i t sel f "  i s  an i mpr oper  basi s f or  

a def ect i ve desi gn cl ai m i s not  equi val ent  t o i mposi ng a 

r easonabl e al t er nat i ve desi gn r equi r ement .   We do not  r equi r e 

t hat  a pl ai nt i f f  af f i r mat i vel y pr ove,  t hr ough exper t  t est i mony,  

t hat  an al t er nat i ve desi gn i s commer ci al l y v i abl e.   We do not  

i mpose an expensi ve bur den and r equi r e a bat t l e of  t he exper t s 

over  compet i ng pr oduct  desi gns.   We si mpl y acknowl edge t hat  some 

i ngr edi ent s cannot  be el i mi nat ed f r om a desi gn wi t hout  

el i mi nat i ng t he pr oduct  i t sel f .   When t he i ngr edi ent  cannot  be 

desi gned out  of  t he pr oduct ,  t he Rest at ement  ( Second)  i nst r uct s 

t hat  al t hough ot her  c l ai ms may be asser t ed,  t he pr oper  c l ai m i s 

not  desi gn def ect .  

B 

¶46 The manuf act ur er  def endant s al so ar gue t hat  Godoy 

cannot  r ecover  f or  a desi gn def ect  because whi t e l ead car bonat e 

pi gment  i s subst ant i al l y  changed when i t  i s  i nt egr at ed i nt o 

pai nt .   Sect i on 402A st at es t hat  a pr oduct  must  r each t he 

consumer  " wi t hout  subst ant i al  change"  i n or der  f or  t he 

manuf act ur er  t o be st r i ct l y l i abl e f or  an i nj ur y i t  causes.   

Rest at ement  ( Second)  of  Tor t s § 402A( 1) ( b) .   Our  cases st at e 

t hat  t o succeed under  t he subst ant i al  change def ense,  t he change 

must  be bot h subst ant i al  and mat er i al .   Gl assey v.  Cont ' l  I ns.  

Co. ,  176 Wi s.  2d 587,  601,  500 N. W. 2d 295 ( 1993) .   The pur pose 

of  t hi s r equi r ement  i s t o pr ot ect  a manuf act ur er  f r om l i abi l i t y  
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when t he danger ousl y def ect i ve aspect  of  t he pr oduct  was al t er ed 

or  i nt r oduced af t er  t he pr oduct  l ef t  t he manuf act ur er ' s cont r ol .  

¶47 Def endant  manuf act ur er  Amer i can Cyanami d asser t s t hat  

t he " subst ant i al  change"  def ense was act ual l y an al t er nat i ve 

basi s f or  t he cour t  of  appeal s '  deci s i on.   We do not  f i nd 

suppor t  f or  t hi s asser t i on.   See Godoy,  306 Wi s.  2d 226,  ¶7.    

¶48 Amer i can Cyanami d ci t es t o t he cour t  of  appeal s '  

opi ni on,  whi ch pr ovi des:  " Her e,  consi st ent  wi t h Shawver ,  t he 

whi t e- l ead car bonat e had t o be f ur t her  pr ocessed by i t s 

i nt egr at i on i nt o pai nt . "   I d. ,  ¶7.   I t  i s  a st r et ch t o concl ude 

f r om t hi s c i t at i on t hat  t he cour t  of  appeal s set  f or t h an 

al t er nat i ve basi s f or  i t s  di smi ssal  of  t he pl ai nt i f f ' s  compl ai nt  

based on a subst ant i al  change def ense.    

¶49 Li kewi se,  t he subst ant i al  change def ense was not  a 

basi s f or  t he c i r cui t  cour t ' s  deci s i on t o di smi ss Godoy' s 

def ect i ve desi gn cl ai ms.   The def endant s '  mot i on t o di smi ss di d 

not  ar gue t hat  t he c l ai ms shoul d be di smi ssed because t he whi t e 

l ead car bonat e pi gment  exper i enced a subst ant i al  and mat er i al  

change af t er  l eavi ng t he possessi on and cont r ol  of  t he def endant  

manuf act ur er s.   I n f act ,  t he c i r cui t  cour t  r ecor d i s devoi d of  

any r ef er ence t o subst ant i al  change.  

¶50 I t  i s  not  sur pr i s i ng t hat  subst ant i al  change was not  

di scussed at  t he c i r cui t  cour t .   Of t en,  t he i ssue of  whet her  

t her e was a subst ant i al  and mat er i al  change i s a f act - i nt ensi ve 

i nqui r y.   Thi s t ype of  i nqui r y may not  be amenabl e t o r esol ut i on 
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on a mot i on t o di smi ss wher e t he f act s i n t he compl ai nt  ar e 

accept ed as t r ue. 16    

¶51 I n t hi s case,  Godoy' s f i r st  amended compl ai nt  al l eges 

t hat  " [ t ] he whi t e l ead car bonat e t hat  t he Pl ai nt i f f  was exposed 

t o was i n subst ant i al l y  t he same condi t i on as i t  was bef or e 

l eavi ng t he cont r ol  of  t he I ndust r y Def endant s. "   The compl ai nt  

f ur t her  al l eges t hat  " [ a] t  t he t i me t hat  t he whi t e l ead 

car bonat e l ef t  t he possessi on and cont r ol  of  t he I ndust r y 

Def endant s,  i t  was a def ect i ve and unr easonabl y danger ous 

pr oduct [ . ] "  

¶52 For  pur poses of  a mot i on t o di smi ss,  t he al l egat i ons 

of  t he compl ai nt  ar e t aken as t r ue and ar e t o be l i ber al l y 

const r ued i n f avor  of  al l owi ng a cause of  act i on t o be 

mai nt ai ned.   John Doe 1,  303 Wi s.  2d 34,  ¶12.   Gi ven t he 

pr ocedur al  post ur e of  t hi s case,  we do not  addr ess t he i ssue of  

whet her  as a mat t er  of  l aw t he whi t e l ead car bonat e pi gment  

under went  a subst ant i al  and mat er i al  change.  

¶53 Fur t her ,  we emphasi ze t hat  our  deci s i on her e shoul d i n 

no way be i nt er pr et ed t o pr ovi de component  manuf act ur er s bl anket  

                                                 
16 The ver y cases t hat  Amer i can Cyanami d r el i es upon t o 

advance i t s ar gument  i l l ust r at e t hi s poi nt .   I t  c i t es t o t he 
f ol l owi ng cases:  Gl assey v.  Cont ' l  I ns.  Co. ,  176 Wi s.  2d 587,  
500 N. W. 2d 295 ( 1993) ;  Haase v.  Badger  Mi ni ng Cor p. ,  2004 WI  97,   
274 Wi s.  2d 143,  682 N. W. 2d 389;  Shawver  v.  Rober t s Cor por at i on,  
90 Wi s.  2d 672,  280 N. W. 2d 226 ( 1979) ;  Ci t y of  Fr ankl i n,  58 
Wi s.  2d 641;  West phal  v.  E. I .  du Pont  De Nemour s & Co. ,  192 
Wi s.  2d 347,  531 N. W. 2d 386 ( Ct .  App.  1995) .   None of  t hese 
cases was deci ded at  a mot i on t o di smi ss.   Wi t h t he except i on of  
West phal ,  each case had been submi t t ed t o a j ur y.   West phal  was 
deci ded on summar y j udgment ,  af t er  a r ecor d had been f ul l y 
devel oped t hr ough di scover y.  
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i mmuni t y f r om l i abi l i t y .   I nt egr at i on i nt o anot her  pr oduct  does 

not  shi f t  r esponsi bi l i t y  f r om t he manuf act ur er  of  a def ect i ve 

component  t o anot her  par t y " who [ i s]  i n no posi t i on t o det ect  

t he hi dden def ect . "   Ci t y of  Fr ankl i n v.  Badger  For d Tr uck 

Sal es,  I nc. ,  58 Wi s.  2d 641,  649- 50,  207 N. W. 2d 866 ( 1973) .   We 

have st at ed:  

Wher e t her e i s no change i n t he component  par t  i t sel f ,  
but  i t  i s  mer el y i ncor por at ed i nt o somet hi ng l ar ger ,  
and wher e t he cause of  har m or  i nj ur y i s f ound,  as 
her e,  t o be a def ect  i n t he component  par t ,  we hol d 
t hat ,  as t o t he ul t i mat e user  or  consumer ,  t he s t r i ct  
l i abi l i t y  st andar d appl i es t o t he maker  and suppl i er  
of  t he def ect i ve component  par t .   Wher e t he component  
par t  i s  subj ect  t o f ur t her  pr ocessi ng or  subst ant i al  
change,  or  wher e t he causi ng of  i nj ur y i s not  di r ect l y 
at t r i but abl e t o def ect i ve const r uct i on of  t he 
component  par t ,  t he r esul t  mi ght  be di f f er ent .  

I d.  at  649.   When component  manuf act ur er s i nt r oduce def ect i ve 

component s i nt o t he st r eam of  commer ce,  t hey may be hel d l i abl e 

f or  r esul t i ng i nj ur i es under  t he par t i cul ar  c i r cumst ances of  t he 

case.  

VI  

¶54 We det er mi ne t hat  t he c i r cui t  cour t  cor r ect l y 

concl uded t hat  t he compl ai nt  f ai l ed t o st at e c l ai ms of  def ect i ve 

desi gn.   A c l ai m f or  def ect i ve desi gn cannot  be mai nt ai ned wher e 

t he pr esence of  l ead i s t he al l eged def ect  i n desi gn,  and i t s 

ver y pr esence i s a char act er i st i c of  t he pr oduct  i t sel f .   

Wi t hout  l ead,  t her e can be no whi t e l ead car bonat e pi gment .   The 

compl ai nt  f ai l s  t o al l ege a desi gn f eat ur e t hat  makes t he desi gn 

of  whi t e l ead car bonat e pi gment  def ect i ve.   Accor di ngl y,  al bei t  
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wi t h some modi f i cat i on i n t he r at i onal e,  we af f i r m t he cour t  of  

appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.   

¶55 PATI ENCE DRAKE ROGGENSACK,  J.  di d not  par t i c i pat e.  
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¶56 ANN WALSH BRADLEY,  J.    (concurring).  I  wr i t e a 

concur r ence separ at e f r om t he l ead opi ni on t o addr ess an i ssue 

nei t her  r ai sed nor  advanced by t he par t i es i n t hi s case.   

I nst ead,  i t  i s  a pol i cy det er mi nat i on advanced by Just i ce 

Pr osser ' s concur r ence bel ow.   See Just i ce Pr osser ' s concur r ence 

( j oi ned by Just i ces Zi egl er  and Gabl eman) .  

¶57 The concur r ence bel ow mi st akes j udi c i al  r est r ai nt  f or  

i nt r ansi gence.   Chal l engi ng t he l ead opi ni on t o " must er [ ]  t he 

i nt el l ect ual  f i r epower  t o def end"  our  r el i ance on t he consumer  

cont empl at i on t est ,  t he concur r ence want s t o squar e of f  and 

i mpose an agenda i t  seeks t o advance.   See i d. ,  ¶109.  

¶58 Nei t her  of  t he par t i es i n t hi s case has cal l ed upon 

t he cour t  t o devi at e f r om over  40 year s of  case l aw and adopt  

t he Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b) .   I n 

t hei r  br i ef ,  t he def endant  manuf act ur er s di scl ai med any r el i ance 

by t he cour t  of  appeal s on t he Rest at ement  ( Thi r d) ,  ar gui ng t hat  

" t he Rest at ement  ( Thi r d)  of  Tor t s was not  br i ef ed,  di scussed,  or  

even ment i oned by any par t y pr i or  t o t he Cour t  of  Appeal s '  sua 

spont e di scussi on of  i t . " 1  Bot h par t i es agr ee t hat  t he consumer  

                                                 
1 The cour t  of  appeal s di scussed t he Rest at ement  ( Thi r d)  i n 

a s i ngl e par agr aph of  i t s  opi ni on.   See Godoy v.  E. I .  du Pont  de 
Nemour s & Co. ,  2007 WI  App 239,  ¶8,  306 Wi s.  2d 226,  743 
N. W. 2d 159.   I t  pr ef aced i t s comment s as f ol l ows:  " Wi sconsi n has 
nei t her  adopt ed nor  r ej ect ed t he Rest at ement  ( Thi r d)  of  Tor t s:  
Pr oduct s Li abi l i t y  ( 1998) ,  .  .  .  and we need not  adopt  i t  
her e[ . ] "   I d.  ( c i t at i on omi t t ed) .  
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cont empl at i on t est  i s  t he appl i cabl e t est ,  and t hat  i t  cont r ol s  

t he out come i n t hi s case.    

¶59 Judi c i al  r est r ai nt  i s  especi al l y appr opr i at e her e 

because adopt i ng t he Rest at ement  ( Thi r d) ' s appr oach t o pr oduct  

l i abi l i t y  woul d be a sea change i n Wi sconsi n l aw.   Over  t he l ast  

42 year s s i nce we adopt ed Rest at ement  ( Second)  of  Tor t s § 402A,  

manuf act ur er s of  def ect i ve pr oduct s can be hel d st r i ct l y l i abl e 

even i f  t hey wer e not  negl i gent .   See Di ppel  v.  Sci ano,  37 

Wi s.  2d 443,  460,  155 N. W. 2d 55 ( 1967) .   " Def ect i ve, "  f or  

pur poses of  t he consumer  cont empl at i on t est ,  means t hat  t he 

pr oduct  i s " i n a condi t i on not  cont empl at ed by t he ul t i mat e 

                                                                                                                                                             
Fur t her ,  cont r ar y t o t he asser t i on i n Just i ce Pr osser ' s 

concur r ence,  t he Rest at ement  ( Thi r d)  was not  advanced as an 
al t er nat i ve gr ound f or  r ecover y i n Hor st  v.  Deer e & Co. ,  2009 WI  
75,  __ Wi s.  2d __,  __ N. W. 2d __.   See Just i ce Pr osser ' s 
concur r ence,  ¶81 n. 2.   For  a descr i pt i on of  t he negl i gi bl e 
di scussi on of  t he Rest at ement  ( Thi r d)  i n Hor st ,  see __ 
Wi s.  2d __,  ¶84 ( J.  Cr ooks,  concur r i ng) .  

Any doubt  as t o whet her  t he pl ai nt i f f s i n Hor st  advocat ed 
f or  t he adopt i on of  t he Rest at ement  ( Thi r d)  i s er ased by a 
r evi ew of  t he or al  ar gument s.   No at t or ney ut t er ed t he wor ds 
" Rest at ement  ( Thi r d) "  at  or al  ar gument .   I n f act ,  t he 
pl ai nt i f f s '  at t or ney speci f i cal l y di scl ai med any r el i ance on a 
r i sk- ut i l i t y  t est ,  whi ch i s one of  t he pr i nci pl es under l y i ng t he 
Rest at ement  ( Thi r d) .   He st at ed:  " I  di dn' t  ar gue f or  t he 
adopt i on of  a r i sk- ut i l i t y  t est [ . ] "   See Wi sconsi n Cour t  Syst em,  
Supr eme Cour t  Or al  Ar gument s,  
ht t p: / / wi cour t s. gov/ opi ni ons/ sor al ar gument s. ht m ( sear ch " Par t y 
name"  f or  " Hor st " ;  t hen f ol l ow " Pl ayback"  l i nk) ,  at  26: 35.   

Fi nal l y,  Just i ce Pr osser  ar gues t hat  t he Rest at ement  
( Thi r d)  was br i ef ed f ul l y i n a pr evi ous appeal  t o t hi s cour t ,  
Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  245 Wi s.  2d 772,  
629 N. W. 2d 727.   Just i ce Pr osser  i s cor r ect .   The i ssue i n 
Gr een,  whi ch was f ul l y br i ef ed and ar gued,  was whet her  Wi sconsi n 
shoul d adopt  t he Rest at ement  ( Thi r d)  § 2( b) .   The maj or i t y of  
t he cour t  sai d no.   See i d. ,  ¶¶71- 74.  
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consumer  and unr easonabl y danger ous t o t hat  consumer . "   Gr een v.  

Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  ¶29,  245 Wi s.  2d 772,  629 

N. W. 2d 727.   

¶60 St r i ct  pr oduct s l i abi l i t y  f ocuses on t he danger ous 

condi t i on of  t he pr oduct  r at her  t han on t he manuf act ur er ' s  

conduct .   Under  t he Rest at ement  ( Thi r d) ' s appr oach,  however ,  

st r i ct  l i abi l i t y  f or  desi gn def ect s i s essent i al l y  el i mi nat ed.   

I nst ead,  l i abi l i t y  i s  pr edi cat ed on t he manuf act ur er ' s 

negl i gence.   See Rest at ement  ( Thi r d)  § 2 cmt .  a ( Li abi l i t y  

" achi eve[ s]  t he same gener al  obj ect i ves as does l i abi l i t y  

pr edi cat ed on negl i gence. " )  ( emphasi s added) .   The Rest at ement  

( Thi r d)  i mposes l i abi l i t y  " when t he f or eseeabl e r i sk of  har m 

coul d have been r educed or  avoi ded by t he adopt i on of  a 

r easonabl e al t er nat i ve desi gn[ . ] "   I d.  § 2( b) .  

¶61 The Rest at ement  ( Thi r d) ' s appr oach r emai ns 

cont r over si al .   See,  e. g. ,  Geor ge W.  Conk,  Punct uat ed 

Equi l i br i um:  Why Sect i on 402A Fl our i shed and t he Thi r d 

Rest at ement  Langui shed,  26 Rev.  Li t i g.  799 ( 2007) ;  Fr ank J.  

Vandal l  & Joshua F.  Vandal l ,  A Cal l  f or  an Accur at e Rest at ement  

( Thi r d)  of  Tor t s :  Desi gn Def ect ,  33 U.  Mem.  L.  Rev.  909,  922 

( 2003) ;  El l en Wer t hei mer ,  The Bi t er  Bi t :  Unknowabl e Danger s,  t he 

Thi r d Rest at ement ,  and t he Rei nst at ement  of  Li abi l i t y  Wi t hout  

Faul t ,  70 Br ook.  L.  Rev.  889 ( 2005) ;  James A.  Hender son,  Jr .  & 

Aar on D.  Twer ski ,  A Fi ct i onal  Tal e of  Uni nt ended Consequences:  A 

Response t o Pr of essor  Wer t hei mer ,  70 Br ook.  L.  Rev.  939 ( 2005) ;  

Wi l l i am E.  West er beke,  The Sour ces of  Cont r over sy i n t he New 
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Rest at ement  of  Pr oduct s Li abi l i t y :  St r i ct  Li abi l i t y  Ver sus 

Pr oduct s Li abi l i t y ,  8 Kan.  J. L.  & Pub.  Pol ' y 1 ( 1998- 1999) .    

¶62 Unl i ke t he or i ent at i on of  § 402A,  whi ch ar ose out  of  a 

concer n f or  t he pr ot ect i on of  consumer s,  t he or i ent at i on of  

Rest at ement  ( Thi r d)  r epor t edl y emphasi zes t he pr ot ect i on of  

manuf act ur er s.   One aut hor i t y obser ves t he el i mi nat i on of  t he 

consumer  cont empl at i on t est  " f r om t he pr oduct s l i abi l i t y  

equat i on i s hi ghl y s i gni f i cant ,  and symbol i c of  t he or i ent at i on 

of  t he Thi r d Rest at ement  t owar ds pr ot ect i ng manuf act ur er s. "   

Wer t hei mer ,  supr a,  at  927.   

¶63 Some j ur i sdi ct i ons t hat  have adopt ed t he Rest at ement  

( Thi r d)  ar e now back- t r acki ng.   The cur r ent  j udi c i al  t r end 

appear s t o be a r et ur n t o t he pr o- consumer  pol i c i es of  or i gi n 

and r ei nst at i ng st r i ct  pr oduct s l i abi l i t y  under  § 402A.   See i d.  

at  893.  

¶64 I n advocat i ng f or  t hi s pol i cy change,  t he concur r ence 

i n t hi s case and t he concur r ence i n Hor st  v.  Deer e & Co.  

( r el eased t oday) 2 eschew t he r ol e of  an appel l at e cour t .   

I nst ead,  t hey appear  t o act  l i ke l egi s l at or s,  advanci ng a pol i cy 

i ni t i at i ve whi ch t hey f avor .   Typi cal l y,  i t  i s  t he r ol e of  t he 

l egi s l at ur e t o i dent i f y and enact  pol i cy i ni t i at i ves.   Appel l at e 

cour t s,  on t he ot her  hand,  pl ay a mor e r est r ai ned r ol e.    

¶65 Cour t s deci de cases and cont r over si es.   A cour t  

depends upon t he par t i es t o i dent i f y and r ai se i ssues and t o 

advocat e f or  a posi t i on.   Af t er  consi der i ng t he par t i es '  br i ef s 

and ar gument s,  t he cour t  r ender s a deci s i on.    

                                                 
2 2009 WI  75,  __ Wi s.  2d __,  __ N. W. 2d __.  
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¶66 By cont r ast ,  t he concur r ence her e woul d t oss st ar e 

deci s i s t o t he wi nd.    I t  woul d over r ul e or  ot her wi se modi f y 

scor es of  cases whi ch r ef er  t o or  appl y § 402A as t he t est  f or  

pr oduct s l i abi l i t y .   These cases woul d no l onger  be gui des and 

pr ecedent  f or  l i t i gant s and t he cour t s.   For t y- t wo year s of  

j udi c i al  anal ysi s shoul d not  be t hr own down t he t ubes wi t hout  

t he benef i t  of  br i ef i ng or  ar gument  by t he par t i es. 3 

                                                 

3 See,  f or  exampl e:  
 

• Tat er a v.  FMC Cor p. ,  2009 WI  App 80,  __ Wi s.  2d __,  __ 
N. W. 2d __ ( publ i cat i on deci s i on pendi ng) ;  

 
• Haase v.  Badger  Mi ni ng Cor p. ,  2004 WI  97,  274 

Wi s.  2d 143,  682 N. W. 2d 389;  
 

• Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  245 
Wi s.  2d 772,  629 N. W. 2d 727;  

 
• I nsol i a v.  Phi l i p Mor r i s,  I nc. ,  216 F. 3d 596 ( 7t h Ci r .  

2000)  ( appl y i ng Wi sconsi n l aw) ;  
 

• Mor den v.  Cont i nent al  AG,  2000 WI  51,  235 Wi s.  2d 325,  
611 N. W. 2d 659;  

 
• Shar p ex r el .  Gor don v.  Case Cor p. ,  227 Wi s.  2d 1,  595 

N. W. 2d 380 ( 1999) ;  
 

• Bi t t ner  v.  Amer i can Honda Mot or  Co. ,  I nc. ,  194 Wi s.  2d 
122,  533 N. W. 2d 476 ( 1995) ;   

 
• West phal  v.  E. I .  du Pont  de Nemour s & Co. ,  I nc. ,  192 

Wi s.  2d 347,  531 N. W. 2d 386 ( Ct .  App.  1995) ;   
 

• Sedbr ook v.  Zi mmer man Desi gn Gr oup,  Lt d. ,  190 Wi s.  2d 14,  
526 N. W. 2d 758 ( Ct .  App.  1994) ;   

 
• Est at e of  Cook v.  Gr an- Ai r e,  I nc. ,  182 Wi s.  2d 330,  513 

N. W. 2d 652 ( Ct .  App.  1994) ;   
 
• Roger s v.  AAA Wi r e Pr ods. ,  I nc. ,  182 Wi s.  2d 263,  513 

N. W. 2d 643 ( Ct .  App.  1994) ;   
 

• Beacon Bowl ,  I nc.  v.  Wi sconsi n El ec.  Power  Co. ,  176 Wi s.  
2d 740,  501 N. W. 2d 788 ( 1993) ;   
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• Gl assey v.  Cont i nent al  I ns.  Co. ,  176 Wi s.  2d 587,  500 

N. W. 2d 295 ( 1993) ;   
 

• Nor t hr i dge Co.  v .  W. R.  Gr ace and Co. ,  162 Wi s.  2d 918,  
471 N. W. 2d 179 ( 1991) ;   

 
• Kol pi n v.  Pi oneer  Power  & Li ght  Co. ,  I nc. ,  162 Wi s.  2d 1,  

469 N. W. 2d 595 ( 1991) ;   
 

• Nel son v.  Nel son Har dwar e,  I nc. ,  160 Wi s.  2d 689,  467 
N. W. 2d 518 ( 1991) ;    

 
• Rol ph v.  EBI  Cos. ,  159 Wi s.  2d 518,  464 N. W. 2d 667 

( 1991) ;   
 

• Kemp v.  Mi l l er ,  154 Wi s.  2d 538,  453 N. W. 2d 872 ( 1990) ;  
 

• Est at e of  Schi l l i ng v.  Bl ount ,  I nc. ,  152 Wi s.  2d 608,  449 
N. W. 2d 56 ( Ct .  App.  1989) ;   

 
• Tony Spychal l a Far ms,  I nc.  v.  Hopki ns Agr .  Chemi cal  Co. ,  

151 Wi s.  2d 431,  444 N. W. 2d 743 ( Ct .  App.  1989) ;   

• St .  Cl ar e Hosp.  of  Monr oe v.  Schmi dt ,  Gar den,  Er i ckson,  
I nc. ,  148 Wi s.  2d 750,  437 N. W. 2d 228 ( Ct .  App.  1989) ;  

 
• O' Br i en v.  Medt r oni c,  I nc. ,  149 Wi s.  2d 615,  439 N. W. 2d 

151 ( Ct .  App.  1989) ;   
 

• Mul her n v.  Out boar d Mar i ne Cor p. ,  146 Wi s.  2d 604,  432 
N. W. 2d 130 ( Ct .  App.  1988) ;   

 
• Gr i f f i n v.  Mi l l er ,  No.  1986AP1562,  unpubl i shed s l i p op.  

( Wi s.  Ct .  App.  Oct .  1,  1987) ;   
 

• Van' s Real t y & Const .  of  Appl et on,  I nc.  v.  Bl ount  Heat i ng 
and Ai r  Condi t i oni ng,  I nc. ,  No.  1985AP1812,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App.  Oct .  7,  1986) ;   

 
• Cl ar ke v.  Fl ad & Assocs. ,  No.  1984AP780,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  Jan.  27,  1988) ;   
 

• Gonzal ez v.  Ci t y of  Fr ankl i n,  128 Wi s.  2d 485,  383 N. W. 2d 
907 ( Ct .  App.  1986) ;   

 
• Sumni cht  v.  Toyot a Mot or  Sal es,  U. S. A. ,  I nc. ,  121 Wi s.  2d 

338,  360 N. W. 2d 2 ( 1984) ;   
 

• Col l i ns v.  El i  Li l l y  Co. ,  116 Wi s.  2d 166,  342 N. W. 2d 37 
( 1984) ;   

 
• Bur r ows v.  Fol l et t  and Leach,  I nc. ,  115 Wi s.  2d 272,  340 

N. W. 2d 485 ( 1983) ;  
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• Gi ese v.  Mont gomer y War d,  I nc. ,  111 Wi s.  2d 392,  331 

N. W. 2d 585 ( 1983) ;  
 

• Kr ueger  v.  Tappan Co. ,  104 Wi s.  2d 199,  311 N. W. 2d 219 
( Ct .  App.  1981) ;  

 
• Wangen v.  For d Mot or  Cor p. ,  97 Wi s.  2d 260,  294 

N. W. 2d 437 ( 1980) ;  
 

• Shawver  v.  Rober t s Cor p. ,  90 Wi s.  2d 672,  280 N. W. 2d 226 
( 1979) ;  

 
• Pr i ske v.  Gener al  Mot or s Cor p. ,  89 Wi s.  2d 642,  279 

N. W. 2d 227 ( 1979) ;   
 

• Bl ack v.  Gener al  El ec.  Co. ,  89 Wi s.  2d 195,  278 N. W. 2d 
224 ( Ct .  App.  1979) ;   

 
• Ransome v.  Wi sconsi n El ec.  Power  Co. ,  87 Wi s.  2d 605,  275 

N. W. 2d 641 ( 1979) ;   
 

• Kozl owski  v.  John E.  Smi t h' s Sons Co. ,  87 Wi s.  2d 882,  
275 N. W. 2d 915 ( 1979) ;   

 
• Kel l er  v.  Wel l es Dept .  St or e of  Raci ne,  88 Wi s.  2d 24,  

276 N. W. 2d 319 ( Ct .  App.  1979) ;   
 

• Aust i n v.  For d Mot or  Co. ,  86 Wi s.  2d 628,  273 N. W. 2d 233 
( 1979) ;   

 
• Fonder  v.  AAA Mobi l e Homes,  I nc. ,  80 Wi s.  2d 3,  257 

N. W. 2d 841 ( 1977) ;   
 

• Hel dt  v.  Ni chol son Mf g.  Co. ,  72 Wi s.  2d 110,  240 N. W. 2d 
154 ( 1976) ;   

 
• Howes v.  Deer e & Co. ,  71 Wi s.  2d 268,  238 N. W. 2d 76 

1976) ;  
 

• Bar t er  v.  Gener al  Mot or s Cor p. ,  70 Wi s.  2d 796,  235 
N. W. 2d 523 ( 1975) ;  

 
• Gr ei t en v.  LaDow,  70 Wi s.  2d 589,  235 N. W. 2d 677 ( 1975) ;  

 
• Vi ncer  v.  Est her  Wi l l i ams Al l - Al umi num Swi mmi ng Pool  Co. ,  

69 Wi s.  2d 326,  230 N. W. 2d 794 ( 1975) ;   
 

• Schuh v.  Fox Ri ver  Tr act or  Co. ,  63 Wi s.  2d 728,  218 
N. W. 2d 279 ( 1974) ;  

 
• Ci t y of  Fr ankl i n v.  Badger  For d Tr uck Sal es I nc. ,  58 

Wi s.  2d 641,  207 N. W. 2d 866 ( 1973) ;  
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¶67 As i s,  Just i ce Pr osser ' s concur r ence i n t hi s case and 

Just i ce Gabl eman' s concur r ence i n Hor st  l eave Wi sconsi n l aw 

unset t l ed.   Does Gr een r emai n Wi sconsi n l aw?  How ar e c i r cui t  

cour t s and pr act i t i oner s t o gr appl e wi t h t he s i gni f i cance of  t he 

f act  t hat  i n bot h t hi s case and i n Hor st ,  an equal  number  of  

j ust i ces have vot ed t o change Wi sconsi n l aw as have vot ed t o 

uphol d i t ?    

¶68 I  am uncer t ai n whet her  t he Rest at ement  ( Thi r d)  shoul d 

be adopt ed.   What  I  am cer t ai n of ,  however ,  i s  t hat  r at her  t han 

pushi ng a pr edet er mi ned agenda,  I  woul d wai t  unt i l  t he i ssue i s 

r ai sed by a par t y,  and br i ef ed and ar gued bef or e t hi s cour t .  

¶69 For  t he r easons di scussed above,  I  r espect f ul l y 

concur .    

¶70 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s concur r ence.  

 

                                                                                                                                                             
• Schnabl  v.  For d Mot or  Co. ,  54 Wi s.  2d 345,  195 N. W. 2d 602 

( 1972) ;  
 

• Net zel  v.  St at e Sand & Gr avel  Co. ,  51 Wi s.  2d 1,  186 
N. W. 2d 258 ( 1971) ;  

 
• Di ppel  v.  Sci ano,  37 Wi s.  2d 443,  155 N. W. 2d 55 ( 1967)  

( adopt i ng t he Rest at ement  ( Second)  § 402A and st r i ct  
pr oduct s l i abi l i t y) �  

http://web2.westlaw.com/find/default.wl?rs=WLW9.06&ifm=NotSet&fn=_top&sv=Split&pbc=2D1B8F19&docname=CIK(0000030554)&findtype=l&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208
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¶71 N.  PATRI CK CROOKS,  J.    (concurring).  I  j oi n t he l ead 

opi ni on,  but  I  wr i t e separ at el y i n r esponse t o Just i ce Pr osser ' s 

concur r ence.   Just i ce Pr osser  woul d have t hi s cour t  " acknowl edge 

t hat  t he l aw has evol ved and adopt  Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  § 2( b)  t o anal yze pr oduct s l i abi l i t y  c l ai ms 

al l egi ng def ect i ve desi gn. "   Just i ce Pr osser ' s concur r ence,  

¶110.   

¶72 I  emphasi ze t hat  t he par t i es i n t hi s case di d not  

i nvi t e t he cour t  t o adopt  § 2( b)  of  t he Rest at ement  ( Thi r d) .   

The br i ef i ng and ar gument s t o t he cour t  of  appeal s and t hi s 

cour t  i n t hi s case di d not  addr ess t he i mpl i cat i ons of  adopt i ng 

t hat  appr oach.   As t he br i ef  of  def endant s- r espondent s not ed,  

" I n shor t ,  t he Rest at ement  ( Thi r d)  of  Tor t s was not  br i ef ed,  

di scussed,  or  even ment i oned by any par t y pr i or  t o t he Cour t  of  

Appeal s '  sua spont e di scussi on of  i t . "   Bef or e t hi s cour t ,  t he 

par t i es v i gor ous l y di sput ed whet her  t he cour t  of  appeal s,  i n 

r ef er r i ng t o § 2( b)  i n i t s r ul i ng,  had " essent i al l y  adopt ed"  t he 

pr ovi s i on and based i t s r ul i ng on i t ,  but  no par t y advocat ed f or  

i t s adopt i on.    

¶73 Because any consi der at i on of  such a f undament al  change 

i n Wi sconsi n l aw shoul d not  be done wi t hout  a f ul l  and t hor ough 

br i ef i ng f ol l owed by or al  ar gument s bef or e t hi s cour t ,  I  bel i eve 

we shoul d decl i ne t o r each beyond t he cont r over sy t he par t i es 

ask us t o r esol ve t o consi der  adopt i ng an appr oach t hat  no par t y  

has asked us t o adopt .   The par t i es i n t hi s case ar gued t hat  

t hi s case coul d be r esol ved on t he basi s of  exi st i ng Wi sconsi n 

l aw,  and we have done so.   We shoul d addr ess t he quest i on of  
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adopt i ng Rest at ement  ( Thi r d)  § 2( b)  when a case ar i ses i n whi ch 

one of  t he par t i es asks us t o do so and not  bef or e.   We need 

br i ef i ng and or al  ar gument s bef or e deci di ng t o make a sea change 

i n Wi sconsi n l aw——one t hat  coul d r esul t  i n t hr owi ng out  f or t y-

t wo year s of  pr ecedent  begi nni ng wi t h Di ppel  v.  Sci ano,  37 Wi s.  

2d 443,  155 N. W. 2d 55 ( 1967) .  

¶74 I  t her ef or e r espect f ul l y concur .  

¶75 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s concur r ence.  
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¶76 DAVI D T.  PROSSER,  J.    (concurring).  Thi s r evi ew 

i nvol ves def ect i ve desi gn cl ai ms agai nst  manuf act ur er  

def endant s.   Whi l e I  agr ee wi t h t he l ead opi ni on' s deci s i on t o 

af f i r m t he di smi ssal  of  t hese cl ai ms,  I  wr i t e separ at el y t o 

def end t he mer i t s of  Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s 

Li abi l i t y  § 2( b)  ( 1998) .   The l ead opi ni on chast i ses t he cour t  

of  appeal s f or  c i t i ng Rest at ement  ( Thi r d) ,  see l ead op. ,  ¶¶39-

42,  and i t  t r i es t o put  as much di st ance bet ween Rest at ement  

( Thi r d)  and Wi sconsi n pr oduct s l i abi l i t y  l aw as possi bl e,  see,  

e. g. ,  l ead op. ,  ¶¶17- 18,  39- 45.   The pur pose behi nd t hi s 

cr i t i c i sm of  Rest at ement  ( Thi r d)  i s evi dent  i n Just i ce Br adl ey' s 

concur r i ng opi ni on.   Just i ce Br adl ey does not  want  t o consi der  

Rest at ement  ( Thi r d) ;  she wi shes t o bur y i t .  

¶77 I n 2001 f or mer  Just i ce Di ane S.  Sykes wr ot e t hat  

Wi sconsi n was " ser i ousl y out  of  st ep wi t h pr oduct  l i abi l i t y  l aw 

as i t  has evol ved si nce t hi s cour t  adopt ed Rest at ement  ( Second)  

of  Tor t s § 402A [ ( 1965) ]  i n Di ppel  v.  Sci ano,  37 Wi s.  2d 443,  

155 N. W. 2d 55 ( 1967) . "   Gr een v.  Smi t h & Nephew AHP,  I nc. ,  2001 

WI  109,  ¶122,  245 Wi s.  2d 772,  629 N. W. 2d 727 ( Sykes,  J. ,  

di ssent i ng) .   Some member s of  t hi s cour t  woul d l i ke t o addr ess 

t hi s di spar i t y.   Nonet hel ess,  t he i ssue mi ght  not  have come up 

i n t hi s case had Just i ce Br adl ey not  been so det er mi ned t o 

di scr edi t  Rest at ement  ( Thi r d)  i n her  wr i t i ngs.  

¶78 The t r ut h i s,  however ,  t hat  t he j ust i f i cat i on pr ovi ded 

by t he l ead opi ni on f or  di smi ssi ng t he pl ai nt i f f ' s  def ect i ve 
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desi gn cl ai m i s st r i k i ngl y s i mi l ar  t o t he anal ysi s t hat  woul d be 

empl oyed under  Rest at ement  ( Thi r d) .    

¶79 To i l l ust r at e,  t he l ead opi ni on r easons t hat  a c l ai m 

f or  def ect i ve desi gn cannot  be mai nt ai ned agai nst  t he 

manuf act ur er s of  whi t e l ead car bonat e pi gment  " wher e t he 

pr esence of  l ead i s t he al l eged def ect  i n desi gn,  and i t s ver y  

pr esence i s a char act er i st i c of  t he pr oduct  i t sel f . "   Lead op. ,  

¶2.   Speci f i cal l y,  t he opi ni on s t at es,  " Wi t hout  l ead,  t her e can 

be no whi t e l ead car bonat e pi gment . "   I d.   Si mi l ar l y,  

Rest at ement  ( Thi r d)  § 2( b)  woul d not  i mpose l i abi l i t y  agai nst  

t he pi gment  manuf act ur er s f or  def ect i ve desi gn because i t  woul d 

be i mpossi bl e f or  t hem t o desi gn whi t e l ead car bonat e pi gment  

wi t hout  usi ng l ead,  see i d. ,  and t her ef or e,  t he pl ai nt i f f  woul d 

be unabl e t o submi t  evi dence of  a r easonabl e al t er nat i ve desi gn 

t hat ,  i f  adopt ed,  woul d r educe or  el i mi nat e whi t e l ead car bonat e 

pi gment ' s pot ent i al  danger s,  see Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  § 2.   Al t hough cl ai mi ng not  t o " r equi r e t hat  

a pl ai nt i f f  af f i r mat i vel y pr ove .  .  .  t hat  an al t er nat i ve desi gn 

i s commer ci al l y v i abl e, "  see l ead op. ,  ¶45,  t he r at i onal e 

empl oyed by t he l ead opi ni on i s ul t i mat el y t ant amount  t o a 

concl usi on t hat  t he pl ai nt i f f ' s  c l ai m must  f ai l  because he 

cannot  est abl i sh a r easonabl e al t er nat i ve desi gn f or  whi t e l ead 

car bonat e pi gment .    

¶80 Despi t e t he s i mi l ar i t y of  anal ysi s,  t he l ead opi ni on 

decl ar es t hat  " [ t ] o t he ext ent  t hat  t he cour t  of  appeal s r el i ed 

on a r easonabl e al t er nat i ve desi gn r equi r ement  [ under  
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Rest at ement  ( Thi r d) ] ,  t he cour t ' s  anal ysi s was mi sgui ded. "   I d. ,  

¶42.  

¶81 The di st i nct i on bet ween t he anal ysi s t he l ead opi ni on 

di spar ages and t he anal ysi s t he l ead opi ni on empl oys i s t oo 

met aphysi cal  t o j ust i f y cont i nui ng di savowal  of  Rest at ement  

( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b) .   I nst ead of  

deni gr at i ng Rest at ement  ( Thi r d) ,  I  woul d adopt  § 2( b)  of  

Rest at ement  ( Thi r d)  f or  anal yzi ng def ect i ve desi gn cl ai ms1 and 

put  Wi sconsi n back i n st ep wi t h t he evol ut i on of  pr oduct s 

l i abi l i t y  l aw. 2 
                                                 

1 Just i ce Br adl ey asser t s t hat  adopt i ng Rest at ement  ( Thi r d)  
of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b)  f or  anal yzi ng def ect i ve 
desi gn cl ai ms woul d r equi r e t hat  t hi s cour t  " over r ul e or  
ot her wi se modi f y scor es of  cases. "   Just i ce Br adl ey' s 
concur r ence,  ¶66;  Hor st  v.  Deer e & Co. ,  2009 WI  75,  ¶133,  __ 
Wi s.  2d __,  __ N. W. 2d __ ( Br adl ey,  J. ,  di ssent i ng) .   The cases 
ci t ed by Just i ce Br adl ey do not  suppor t  her  asser t i on.   See 
Just i ce Br adl ey' s concur r ence,  ¶66 n. 3;  see al so Hor st ,  __ 
Wi s.  2d __,  ¶133 n. 2 ( Br adl ey,  J. ,  di ssent i ng) .    

Most  not abl y,  al l  but  s i x of  t he cases ci t ed by Just i ce 
Br adl ey wer e dec i ded bef or e Rest at ement  ( Thi r d)  was publ i shed i n 
1998.   See Just i ce Br adl ey' s concur r ence,  ¶66 n. 3;  see al so 
Hor st ,  __ Wi s.  2d __,  ¶133 n. 2 ( Br adl ey,  J. ,  di ssent i ng) .   
Ther ef or e,  t her e i s no r eason why t hi s cour t  woul d need t o r each 
back t o t he cases deci ded bef or e Rest at ement  ( Thi r d)  and 
over r ul e or  ot her wi se modi f y t hei r  hol di ngs.   Mor eover ,  a l ar ge 
por t i on of  t he pr e- Rest at ement  ( Thi r d)  cases ci t ed by Just i ce 
Br adl ey do not  ment i on Rest at ement  ( Second)  or  i nvol ve c l ai ms 
f or  def ect i ve desi gn and woul d not  be di st ur bed by t he adopt i on 
of  § 2( b)  of  Rest at ement  ( Thi r d)  f or  def ect i ve desi gn cl ai ms.   
See Hor st ,  __ Wi s.  2d __,  ¶104 n. 9 ( Gabl eman,  J. ,  concur r i ng) .  

2 Al t hough t he par t i es i n t hi s case di d not  r el y upon 
Rest at ement  ( Thi r d)  t o suppor t  t hei r  ar gument s,  t hat  di d not  
pr event  t he l ead opi ni on f r om sei z i ng t he oppor t uni t y t o 
di scr edi t  Rest at ement  ( Thi r d)  and cr eat e r oadbl ocks t o i t s 
event ual  adopt i on i n Wi sconsi n.   I f  Rest at ement  ( Thi r d)  i s not  
r el evant  t o t hi s di sput e,  t hen t he l ead opi ni on shoul d not  use 
si x par agr aphs addr essi ng i t s subst ance.   See l ead op. ,  ¶¶39- 45.  
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I  

¶82 Rest at ement  ( Second)  of  Tor t s was pr omul gat ed by t he 

Amer i can Law I nst i t ut e ( ALI )  i n 1965.   Sect i on 402A,  ent i t l ed 

" Speci al  Li abi l i t y  of  Sel l er  of  Pr oduct  f or  Physi cal  Har m t o 

User  or  Consumer , "  was act ual l y appr oved i n 1964.  

¶83 Sect i on 402A was one of  t he most  i mpor t ant  and 

vi s i onar y sect i ons of  Rest at ement  ( Second) .   Wi l l i am L.  Pr osser  

( 1898- 1972) ,  t he pr eemi nent  schol ar  i n Amer i can t or t  l aw who 

ser ved as sol e Repor t er  f or  most  of  t he wor k on Rest at ement  

( Second) ,  i nspi r ed and hel ped codi f y t hi s st r i ct  l i abi l i t y  

sect i on.    

¶84 Sect i on 402A r eads as f ol l ows:  

 ( 1)  One who sel l s any pr oduct  i n a def ect i ve 
condi t i on unr easonabl y danger ous t o t he user  or  
consumer  or  t o hi s pr oper t y i s subj ect  t o l i abi l i t y  
f or  physi cal  har m t her eby caused t o t he ul t i mat e user  
or  consumer ,  or  t o hi s pr oper t y,  i f  

  ( a)  t he sel l er  i s  engaged i n t he busi ness 
of  sel l i ng such a pr oduct ,  and 

                                                                                                                                                             
I t  shoul d be not ed t hat  Rest at ement  ( Thi r d)  § 2( b)  was 

di scussed i n some det ai l  by t he cour t  of  appeal s  when i t  deci ded 
t hi s case.   See Godoy v.  E. I .  du Pont  de Nemour s & Co. ,  2007 WI  
App 239,  ¶8,  306 Wi s.  2d 226,  743 N. W. 2d 159.   Al so,  i n t hei r  
r epl y br i ef ,  t he pl ai nt i f f s advanced Rest at ement  ( Thi r d)  as an 
al t er nat i ve gr ounds f or  r ecover y i n Hor st ,  a case ar gued onl y a 
f ew mont hs af t er  t he pr esent  case,  and Rest at ement  ( Thi r d)  was 
di scussed by an ami cus br i ef  i n t hat  case as wel l .   See Hor st ,  
__ Wi s.  2d __,  ¶102 n. 8 ( Gabl eman,  J. ,  concur r i ng)  ( quot i ng t he 
pl ai nt i f f s '  r epl y br i ef ) .    Fi nal l y,  Rest at ement  ( Thi r d)  § 2( b)  
was br i ef ed f ul l y i n a pr evi ous appeal  t o t hi s cour t .   See Gr een 
v.  Smi t h & Nephew AHP,  I nc. ,  2001 WI  109,  245 Wi s.  2d 772,  629 
N. W. 2d 727.  
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  ( b)  i t  i s  expect ed t o and does r each t he 
user  or  consumer  wi t hout  subst ant i al  change i n t he 
condi t i on i n whi ch i t  i s  sol d.  

 ( 2)  The r ul e st at ed i n Subsect i on ( 1)  appl i es 
al t hough 

  ( a)  t he sel l er  has exer ci sed al l  possi bl e 
car e i n t he pr epar at i on and sal e of  hi s pr oduct ,  and 

  ( b)  t he user  or  consumer  has not  bought  t he 
pr oduct  f r om or  ent er ed i nt o any cont r act ual  r el at i on 
wi t h t he sel l er .  

¶85 At  t he t i me t hat  Sect i on 402A was wr i t t en and adopt ed,  

t he l aw on pr oduct s l i abi l i t y  was l ar gel y undevel oped.   For  

i nst ance,  t he t hi r d edi t i on of  Pr osser ' s Handbook of  t he Law of  

Tor t s,  publ i shed i n 1964,  cont ai ned no chapt er  on pr oduct s 

l i abi l i t y ,  and onl y a br i ef  sect i on on " Sel l er s of  Chat t el s:  

St r i ct  Li abi l i t y . "   See i d.  at  672- 85.  

¶86 The pr i nci pal  concer n wi t h Sect i on 402A t oday i s t hat  

i t  i s  out dat ed and no l onger  r ef l ect s t he compl exi t i es t hat  have 

devel oped i n pr oduct s l i abi l i t y  l aw over  t he past  45 year s.  

I I  

¶87 I n 1997,  t he ALI  adopt ed Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y .   Thi s l i mi t ed,  l ong- awai t ed under t aki ng 

r epr esent ed " an al most  t ot al  over haul  of  Rest at ement  

( Second) [ ' s ] "  pr oduct s l i abi l i t y  l aw.   Rest at ement  ( Thi r d)  of  

Tor t s:  Pr oduct s Li abi l i t y  at  3.   The new Rest at ement  spl i t  

pr oduct s l i abi l i t y  i nt o t hr ee di st i nct  cat egor i es:  manuf act ur i ng 

def ect s,  desi gn def ect s,  and def ect s based on f ai l ur e t o war n.   

See i d,  § 2.   Each f unct i onal  cat egor y now car r i es i t s own 

separ at e st andar d of  l i abi l i t y .   See i d.  
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¶88 Sect i ons 1 and 2 of  Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  r ead as f ol l ows:  

§ 1.   Li abi l i t y  of  Commer ci al  Sel l er  or  Di st r i but or  
f or  Har m Caused by Def ect i ve Pr oduct s 

One engaged i n t he busi ness of  sel l i ng or  
ot her wi se di st r i but i ng pr oduct s who sel l s or  
di st r i but es a def ect i ve pr oduct  i s subj ect  t o 
l i abi l i t y  f or  har m t o per sons or  pr oper t y caused by 
t he def ect .  

§ 2.  Cat egor i es of  Pr oduct  Def ect  

A pr oduct  i s def ect i ve when,  at  t he t i me of  sal e 
or  di st r i but i on,  i t  cont ai ns a manuf act ur i ng def ect ,  
i s  def ect i ve i n desi gn,  or  i s  def ect i ve because of  
i nadequat e i nst r uct i ons or  war ni ngs.   A pr oduct :  

( a)  cont ai ns a manuf act ur i ng def ect  when t he 
pr oduct  depar t s f r om i t s i nt ended desi gn even t hough 
al l  possi bl e car e was exer ci sed i n t he pr epar at i on and 
mar ket i ng of  t he pr oduct ;  

( b)  i s  def ect i ve i n desi gn when t he f or eseeabl e 
r i sks of  har m posed by t he pr oduct  coul d have been 
r educed or  avoi ded by t he adopt i on of  a r easonabl e 
al t er nat i ve desi gn by t he sel l er  or  ot her  di st r i but or ,  
or  a pr edecessor  i n t he commer ci al  chai n of  
di st r i but i on,  and t he omi ssi on of  t he al t er nat i ve 
desi gn r ender s t he pr oduct  not  r easonabl y saf e;  

( c)  i s  def ect i ve because of  i nadequat e 
i nst r uct i ons or  war ni ngs when t he f or eseeabl e r i sks of  
har m posed by t he pr oduct  coul d have been r educed or  
avoi ded by t he pr ovi s i on of  r easonabl e i nst r uct i ons or  
war ni ngs by t he sel l er  or  ot her  di st r i but or ,  or  a 
pr edecessor  i n t he commer ci al  chai n of  di st r i but i on,  
and t he omi ssi on of  t he i nst r uct i ons or  war ni ngs 
r ender s t he pr oduct  not  r easonabl y saf e.  

¶89 The i nt r oduct i on t o Rest at ement  ( Thi r d)  descr i bes what  

necessi t at ed such whol esal e r evi s i on:  

I n 1964 The Amer i can Law I nst i t ut e adopt ed § 402A as 
par t  of  t he Rest at ement  Second of  Tor t s .  .  .  .   The 
maj or  t hr ust  of  § 402A was t o el i mi nat e pr i v i t y so 
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t hat  a user  or  consumer ,  wi t hout  havi ng t o est abl i sh 
negl i gence,  coul d br i ng an act i on agai nst  a 
manuf act ur er ,  as wel l  as agai nst  any ot her  member  of  a 
di st r i but i ve chai n t hat  had sol d a pr oduct  cont ai ni ng 
a manuf act ur i ng def ect .   Sect i on 402A had l i t t l e t o 
say about  l i abi l i t y  f or  desi gn def ect s or  f or  pr oduct s 
sol d wi t h i nadequat e war ni ngs.   I n t he ear l y  1960s 
t hese ar eas of  l i t i gat i on wer e i n t hei r  i nf ancy.  

 I n r est at i ng t he l aw of  pr oduct s l i abi l i t y  mor e 
t han a quar t er  of  a cent ur y l at er ,  t he [ ALI ]  had 
bef or e i t  t housands of  j udi c i al  deci s i ons t hat  had 
f i ne- t uned t he l aw of  pr oduct s  l i abi l i t y  i n a manner  
har dl y i magi nabl e when Rest at ement  Second was wr i t t en.   
I ssues t hat  had not  occur r ed t o t hose member s i nvol ved 
i n dr af t i ng Rest at ement  Second had become poi nt s of  
ser i ous cont ent i on and debat e i n t he cour t s.   What  
shoul d be t he gover ni ng st andar d f or  desi gn and 
war ni ng l i abi l i t y?   

I d.  at  3 ( emphasi s added) ;  see al so Vi ct or  E.  Schwar t z,  The Rol e 

of  t he Rest at ement  i n t he Tor t  Ref or m Movement :  The Rest at ement ,  

Thi r d,  Tor t s:  Pr oduct s Li abi l i t y :  A Model  of  Fai r ness and 

Bal ance,  10 Kan.  J. L.  & Pub.  Pol ' y 41,  42 ( 2000)  ( " Rest at ement  

( Second) ' s Sect i on 402[ A]  shed no l i ght  on what  shoul d be t he 

l egal  st andar d f or  def ect  of  desi gn.   None of  t he cases ci t ed i n 

suppor t  of  § 402[ A]  di scussed desi gn l i abi l i t y .   Al l  of  t he 

cases concer ned pr oduct s t hat  wer e mi smanuf act ur ed. " )  ( emphasi s 

added) .  

¶90 As def ect i ve desi gn cl ai ms became mor e pr eval ent  i n 

t he l at e 1960s and t he ear l y 1970s,  t he ALI  came t o r eal i ze 

" t hat  § 402A,  cr eat ed t o deal  wi t h l i abi l i t y  f or  manuf act ur i ng 

def ect s,  coul d not  appr opr i at el y be appl i ed t o cases of  desi gn 

def ect s. "   Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 1 

cmt .  a.  ( emphasi s added) .   Thi s i s because t he consumer  
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cont empl at i on t est , 3 t he t est  ut i l i zed by Rest at ement  ( Second)  

§ 402A,  makes l i t t l e or  no sense i n t he cont ext  of  def ect i ve 

desi gn cl ai ms. 4   

¶91 Fi r st ,  t he t est  i s  amor phous and def i es pr eci se 

def i ni t i on when used i n a pr oduct s l i abi l i t y  case.   See W.  Page 

Keet on,  Pr osser  & Keet on on Tor t s § 99,  at  699 ( 5t h ed.  1984)  

( " The t est  can be ut i l i zed t o expl ai n most  any r esul t  t hat  a 

cour t  or  j ur y chooses t o r each.   The appl i cat i on of  such a vague 

concept  does not  pr ovi de much gui dance f or  a j ur y. " ) .    

¶92 Second,  consumer  expect at i ons r egar di ng how a pr oduct  

shoul d be desi gned ar e " mor e di f f i cul t  t o di scer n t han i n t he 

case of  a manuf act ur i ng def ect . "   Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  § 2 cmt .  a.   I n f act ,  i t  i s  har d t o i magi ne 

t hat  or di nar y consumer s have any expect at i ons r egar di ng " t he 

t echni cal  desi gn char act er i st i cs of  a pr oduct "  ot her  t han t he 

most  basi c expect at i on t hat  t he pr oduct  be desi gned t o wor k and 

t o wor k saf el y.   See Mar y J.  Davi s,  Desi gn Def ect  Li abi l i t y :  I n 

Sear ch of  a St andar d of  Responsi bi l i t y ,  39 Wayne L.  Rev.  1217,  

1236- 37 ( 1993) .    

¶93 Thi r d,  appl y i ng t he consumer  cont empl at i on t est  t o 

def ect i ve desi gn cl ai ms r uns t he r i sk of  l abel i ng ent i r e pr oduct  

                                                 
3 Speci f i cal l y,  t he consumer  cont empl at i on t est  asks whet her  

t he pr oduct  i n quest i on,  when i t  l ef t  t he manuf act ur er ,  was i n a 
condi t i on not  cont empl at ed by t he or di nar y consumer ,  Rest at ement  
( Second)  of  Tor t s § 402A cmt .  g.  ( 1965) ,  and whet her  t he pr oduct  
was " danger ous t o an ext ent  beyond t hat  whi ch woul d be 
cont empl at ed by t he or di nar y consumer , "  i d.  at  cmt .  i .  

4 A s i mi l ar  ar gument  can be made f or  f ai l ur e t o war n c l ai ms.  
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l i nes def ect i ve wi t hout  ever  consi der i ng t he ut i l i t y  t he 

pr oduct s cr eat e f or  soci et y.   See Keet on,  supr a,  § 99,  at  698- 99 

( " Thi s t est  can r esul t  i n t he i dent i f i cat i on of  pr oduct s as 

bei ng def ect i vel y danger ous t hat  ar e c l ear l y not ,  as when a new 

dr ug i s a gr eat  boon t o humani t y but  a f ew ar e v i ct i mi zed by a 

s i de ef f ect  or  adver se r eact i on t hat  was an unknowabl e r i sk[ . ] " )  

( f oot not e and ci t at i on omi t t ed) .   Because a f i ndi ng of  l i abi l i t y 

f or  def ect i ve desi gn has gr ave r eper cussi ons f or  t he pr oduct  at  

i ssue,  cour t s shoul d be r equi r ed t o consi der  not  onl y t he r i sks 

associ at ed wi t h t he pr oduct  but  al so t he benef i t s.   See 

Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2 cmt .  a.  

( " Some sor t  of  i ndependent  assessment  of  advant ages and 

di sadvant ages,  t o whi ch some at t ach t he l abel  ' r i sk- ut i l i t y  

bal anci ng, '  i s  necessar y [ t o det er mi ne whet her  a pr oduct  i s 

def ect i vel y desi gned] . " ) .  

¶94 The l ead opi ni on' s wi l l i ngness t o c l ose t he door  on 

Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b)  evi nces 

a bel i ef  t hat  t her e i s no meani ngf ul  di f f er ence among 

manuf act ur i ng def ect s,  desi gn def ect s,  and f ai l ur e t o war n 

def ect s——t hat  one st andar d of  l i abi l i t y  f i t s  al l  t hr ee 

cat egor i es.  

¶95 Most  of  t he count r y has deci ded ot her wi se.   Wi sconsi n 

i s now one of  onl y s i x st at es t hat  c l i ngs t o t he consumer  

cont empl at i on t est  as t he excl us i ve t est  f or  anal yzi ng def ect i ve 

desi gn cl ai ms. 5   

                                                 
5 Al aska:  Cat er pi l l ar  Tr act or  Co.  v.  Beck,  593 P. 2d 871,  878 

( 1979) .  
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I I I  

¶96 By separ at i ng t he st andar ds of  l i abi l i t y  f or  

manuf act ur i ng def ect s,  desi gn def ect s,  and f ai l ur e t o war n 

def ect s,  Rest at ement  ( Thi r d)  § 2 of f er s s i gni f i cant  i mpr ovement s 

i n pr oduct s l i abi l i t y  l aw.    

¶97 Rest at ement  ( Thi r d)  § 2( b)  r emoves t he f ocus of  t he 

i nqui r y i n def ect i ve desi gn cases f r om t he or di nar y consumer ' s  

expect at i ons and shi f t s i t  t o aski ng whet her  t he pr oduct ' s  

desi gn was r easonabl e.   See i d. ,  § 2 cmt .  d.  

Wher eas a manuf act ur i ng def ect  consi st s of  a pr oduct  
uni t ' s  f ai l ur e t o meet  t he manuf act ur er ' s desi gn 
speci f i cat i ons,  a pr oduct  asser t ed t o have a def ect i ve 
desi gn meet s t he manuf act ur er ' s desi gn speci f i cat i ons 
but  r ai ses t he quest i on whet her  t he speci f i cat i ons 

                                                                                                                                                             
Ar kansas:  Boer ner  v.  Br own & Wi l l i amson Tobacco Cor p. ,  260 

F. 3d 837,  846 ( 8t h Ci r .  2001) ;  Fr ench v.  Gr ove Mf g.  Co. ,  656 
F. 2d 295,  298 ( 8t h Ci r .  1981) .  

Hawai i :  Tabi er os v.  Cl ar k Equi p.  Co. ,  944 P. 2d 1279,  1310-
11 ( 1997) ;  Ont ai  v.  St r aub Cl i ni c & Hosp.  I nc. ,  659 P. 2d 734,  
739 ( 1983) .  

Nebr aska:  Kudl acek v.  Fi at ,  509 N. W. 2d 603,  610 ( 1994) .  

Okl ahoma:  Bi shop v.  Takat a Cor p. ,  12 P. 3d 459,  461 ( 2000) ;  
Lee v.  Vol kswagen of  Am. ,  I nc. ,  688 P. 2d 1283,  1285 ( 1984) .   

Just i ce Br adl ey' s concur r ence ci t es Pr of essor  El l en 
Wer t hei mer ' s comment ar y i n The Bi t er  Bi t :  Unknowabl e Danger s,  
t he Thi r d Rest at ement ,  and t he Rei nst at ement  of  Li abi l i t y 
Wi t hout  Faul t ,  70 Br ook L.  Rev.  889,  893 ( 2005) ,  f or  t he c l ai m 
t hat  " [ s] ome j ur i sdi ct i ons t hat  have adopt ed t he Rest at ement  
( Thi r d)  ar e now back- t r acki ng. "   Just i ce Br adl ey' s concur r ence,  
¶63.   However ,  a c l ose l ook at  Pr of essor  Wer t hei mer ' s asser t i on 
shows vi r t ual l y no empi r i cal  suppor t  f or  t he st at ement .   See 
Wer t hei mer ,  supr a,  at  934- 37.   Wi t hout  c i t at i on t o cour t s t hat  
have act ual l y r et r eat ed f r om t hei r  pr evi ous adopt i on of  
Rest at ement  ( Thi r d) ,  Just i ce Br adl ey' s r el i ance on Pr of essor  
Wer t hei mer ' s asser t i on i s unper suasi ve.    
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t hemsel ves cr eat e unr easonabl e r i sks.   Answer i ng t hat  
quest i on r equi r es r ef er ence t o a st andar d out si de t he 
speci f i cat i ons.  

Such a change i n f ocus di mi ni shes t he l i kel i hood t hat  " st r i ct  

l i abi l i t y  wi l l  become absol ut e l i abi l i t y . "   Gr een,  245 

Wi s.  2d 772,  ¶132 ( Sykes,  J. ,  di ssent i ng)  ( " [ W] e must  have some 

pr i nci pl ed st andar ds by whi ch t o eval uat e pr oduct  def ect i veness 

i n desi gn .  .  .  def ect  cases .  .  .  .   Eval uat i ng 

desi gn .  .  .  def ect i veness sol el y by r ef er ence t o consumer  

expect at i ons comes cl ose t o i mposi ng absol ut e l i abi l i t y . " ) .    

¶98 Rest at ement  ( Thi r d) ' s r i sk- ut i l i t y  bal anci ng appr oach 

f l ows f r om t he pr emi se t hat  r i sks must  be f or eseeabl e i n or der  

f or  t he manuf act ur er  t o pr ot ect  agai nst  t hem.   See Rest at ement  

( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b)  ( st at i ng t hat  a 

pr oduct  " i s def ect i ve i n desi gn when t he f or eseeabl e r i sks of  

har m"  coul d have been r educed or  el i mi nat ed by t he adopt i on of  a 

r easonabl e al t er nat i ve desi gn)  ( emphasi s added) .   Hol di ng 

manuf act ur er s l i abl e f or  def ect i ve desi gn based on " t he 

f or eseeabl e r i sks of  har m posed by t he pr oduct "  pr omot es 

ef f i c i ent  i nvest ment  i n pr oduct  saf et y and avoi ds t he r i sk of  

r eckl essl y el i mi nat i ng ent i r e pr oduct  l i nes as a r esul t  of  a 

hi dden or  undi scover abl e desi gn r i sk.   I d. ,  § 2 cmt .  a.  ( " Most  

cour t s agr ee t hat ,  f or  t he l i abi l i t y  syst em t o be f ai r  and 

ef f i c i ent ,  t he bal anci ng of  r i sks and benef i t s i n j udgi ng 

pr oduct  desi gn and mar ket i ng must  be done i n l i ght  of  t he 

knowl edge of  r i sks and r i sk- avoi dance t echni ques r easonabl y 

at t ai nabl e at  t he t i me of  di st r i but i on. " ) .  
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¶99 The f act  t hat ,  under  Rest at ement  ( Thi r d)  § 2( b) ,  " a 

pr oduct  i s def ect i ve i n desi gn i f  t he f or eseeabl e r i sks of  har m 

coul d have been r educed by a r easonabl e al t er nat i ve desi gn i s 

based on t he commonsense not i on t hat  l i abi l i t y  f or  har m caused 

by pr oduct  desi gns shoul d at t ach onl y when har m i s r easonabl y 

pr event abl e. "   I d. ,  § 2 cmt .  f .  

I V 

¶100 Despi t e t he l ead opi ni on' s suggest i on t o t he cont r ar y,  

Rest at ement  ( Thi r d)  i s not  unf r i endl y t o and does not  i mpose 

unr easonabl e bur dens upon pl ai nt i f f s maki ng pr oduct s l i abi l i t y  

c l ai ms.   See l ead op. ,  ¶¶42- 43,  45.   I t  i s  t r ue t hat  t o r ecover  

f or  def ect i ve desi gn under  Rest at ement  ( Thi r d) ,  most  pl ai nt i f f s  

ar e r equi r ed t o submi t  evi dence est abl i shi ng t hat  t he 

manuf act ur er  coul d have adopt ed a r easonabl e al t er nat i ve desi gn 

and t hat  adopt i ng t he al t er nat i ve desi gn woul d have r educed or  

el i mi nat ed t he har m posed by t he pr oduct .   See Rest at ement  

( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2( b)  & cmt .  f .   However ,  

t he r easonabl e al t er nat i ve desi gn r equi r ement  i s not  as 

s i gni f i cant  a bar r i er  t o r ecover y as t he l ead opi ni on suggest s.   

See l ead op. ,  ¶¶42- 43,  45.  

¶101 One of  t he l ead opi ni on' s pr i mar y gr i pes wi t h t he 

r easonabl e al t er nat i ve desi gn el ement  under  Rest at ement  ( Thi r d)  

i s t hat  i t  wi l l  r equi r e an expensi ve " bat t l e of  t he exper t s over  

compet i ng pr oduct  desi gns. "   I d. ,  ¶45.   Al t hough a compl ex 

pr oduct s l i abi l i t y  case may r esul t  i n a " bat t l e of  t he exper t s, "  

t hi s i s not  l i kel y t o be caused by t he pl ai nt i f f  havi ng t o 

submi t  suf f i c i ent  evi dence of  a r easonabl e al t er nat i ve desi gn.   
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Much of  t hi s evi dence,  wher e i t  exi st s,  can be obt ai ned t hr ough 

di scover y.   Even i f  Wi sconsi n di d not  adopt  Rest at ement  ( Thi r d)  

§ 2( b)  and i ncor por at e i t s r easonabl e al t er nat i ve desi gn 

r equi r ement  i nt o our  def ect i ve desi gn j ur i spr udence,  a " bat t l e 

of  t he exper t s"  woul d l i kel y r emai n t he nor m i n compl ex pr oduct s 

l i abi l i t y  l i t i gat i on.  

¶102 I n some def ect i ve desi gn cases,  however ,  exper t  

t est i mony woul d not  be necessar y,  even i f  t he pl ai nt i f f  wer e 

r equi r ed t o pr esent  evi dence of  a r easonabl e al t er nat i ve desi gn.   

I n par t i cul ar ,  " [ c] ases ar i se i n whi ch t he f easi bi l i t y  of  a 

r easonabl e al t er nat i ve desi gn i s obvi ous and under st andabl e t o 

l ayper sons and t her ef or e exper t  t est i mony i s unnecessar y t o 

suppor t  a f i ndi ng t hat  t he pr oduct  shoul d have been desi gned 

di f f er ent l y and mor e saf el y. "   Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  § 2 cmt .  f . 6 

                                                 
6 Comment  f .  t o Rest at ement  ( Thi r d)  § 2 cont i nues wi t h t he 

f ol l owi ng:  

For  exampl e,  when a manuf act ur er  sel l s a sof t  st uf f ed 
t oy wi t h har d pl ast i c but t ons t hat  ar e easi l y 
r emovabl e and l i kel y t o choke and suf f ocat e a smal l  
chi l d who f or eseeabl y at t empt s t o swal l ow t hem,  t he 
pl ai nt i f f  shoul d be abl e t o r each t he t r i er  of  f act  
wi t h a c l ai m t hat  but t ons on such a t oy shoul d be an 
i nt egr al  par t  of  t he t oy ' s f abr i c i t sel f  ( or  ot her wi se 
be [ i r ] r emovabl e by an i nf ant )  wi t hout  hi r i ng an 
exper t  t o demonst r at e t he f easi bi l i t y  of  an 
al t er nat i ve saf er  desi gn.   Fur t her mor e,  ot her  pr oduct s 
al r eady avai l abl e on t he mar ket  may ser ve t he same or  
ver y s i mi l ar  f unct i on at  l ower  r i sk and at  compar abl e 
cost .   Such pr oduct s may ser ve as r easonabl e 
al t er nat i ves t o t he pr oduct  i n quest i on.  
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¶103 Fur t her mor e,  t he act ual  bur den of  pr esent i ng 

suf f i c i ent  evi dence of  a r easonabl e al t er nat i ve desi gn woul d 

r equi r e onl y t hat  t he pl ai nt i f f  est abl i sh " t he avai l abi l i t y  of  a 

t echnol ogi cal l y f easi bl e and pr act i cal  al t er nat i ve desi gn t hat  

woul d have r educed or  pr event ed t he pl ai nt i f f ' s  har m. "   I d.   

Thus,  f or  pl ai nt i f f s who do need t he assi st ance of  exper t  

t est i mony,  t her e woul d be no r equi r ement  t hat  an exper t  

under t ake t he expensi ve and t i me- consumi ng bur den of  pr oduci ng a 

model  of  t he pr oposed r easonabl e al t er nat i ve desi gn.   I d.  

¶104 I n addi t i on,  Rest at ement  ( Thi r d)  does not  r equi r e 

pr oof  of  a r easonabl e al t er nat i ve desi gn i n al l  def ect i ve desi gn 

cases.   Speci f i cal l y,  comment  e.  t o Rest at ement  ( Thi r d)  § 2 

l eaves open t he possi bi l i t y  t hat ,  absent  a r easonabl e 

al t er nat i ve desi gn,  cour t s may hol d pr oduct s t o be def ect i vel y  

desi gned i f  t he danger  posed by t he pr oduct  ecl i pses i t s soci al  

ut i l i t y .   I d. ,  § 2 cmt .  e. 7 ( " [ T] he desi gns of  some pr oduct s ar e 

so mani f est l y unr easonabl e,  i n t hat  t hey have l ow soci al  ut i l i t y  

and hi gh degr ee of  danger ,  t hat  l i abi l i t y  shoul d at t ach even 

absent  pr oof  of  a r easonabl e al t er nat i ve desi gn. " ) ;  see al so 

i d. ,  § 2 cmt .  b.   Fur t her mor e,  under  Rest at ement  ( Thi r d)  § 3,  

c i r cumst ant i al  evi dence may be suf f i c i ent  i n some cases t o 

suppor t  a concl usi on t hat  a pr oduct  was def ect i vel y desi gned 

                                                 
7 Comment  e.  t o Rest at ement  ( Thi r d)  § 2 i s  somet i mes 

r ef er r ed t o as " t he " Habush Amendment "  i n r ecogni t i on of  ALI  
Advi sor y Commi t t ee member  Rober t  L.  Habush f r om Mi l waukee.   See 
Vi ct or  E.  Schwar t z,  The Rol e of  t he Rest at ement  i n t he Tor t  
Ref or m Movement :  The Rest at ement ,  Thi r d,  Tor t s:  Pr oduct s 
Li abi l i t y :  A Model  of  Fai r ness and Bal ance,  10 Kan.  J. L.  & Pub.  
Pol ' y 41,  45 ( 2000) .  
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wi t hout  r equi r i ng pr oof  of  a r easonabl e al t er nat i ve desi gn,  i f  

t he pr oduct  f ai l s  t o per f or m i t s i nt ended f unct i on.   I d. ,  § 3; 8 

see al so i d. ,  § 2 cmt .  b.   Fi nal l y,  under  Rest at ement  ( Thi r d)  

§ 4,  absol ut e l i abi l i t y  i s  i mposed i f  t he pr oduct ' s desi gn i s i n 

v i ol at i on of  appl i cabl e pr oduct  saf et y st at ut es or  r egul at i ons.   

¶105 I n sum,  t he l ead opi ni on' s f ear  of  Rest at ement  ( Thi r d)  

§ 2( b)  and t he r easonabl e al t er nat i ve desi gn r equi r ement  i s 

exagger at ed.    

V 

¶106 Under  some ci r cumst ances,  pl ai nt i f f s may f i nd 

Rest at ement  ( Thi r d)  mor e f avor abl e t o t hei r  chances of  r ecover y 

t han Rest at ement  ( Second) .   For  exampl e,  manuf act ur er  war ni ngs 

can no l onger  i nocul at e t he manuf act ur er  f r om l i abi l i t y  f or  t he 

def ect  as was t he case under  Rest at ement  ( Second) .   I d. ,  § 2 

cmt .  l .  ( " I n gener al ,  when a saf er  desi gn can r easonabl y be 

i mpl ement ed and r i sks can r easonabl y be desi gned out  of  a 

pr oduct ,  adopt i on of  t he saf er  desi gn i s r equi r ed over  a war ni ng 

t hat  l eaves a si gni f i cant  r esi duum of  such r i sks. " ) ;  James A.  

                                                 
8 Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 3 

st at es t he f ol l owi ng:  

 I t  may be i nf er r ed t hat  t he har m sust ai ned by t he 
pl ai nt i f f  was caused by a pr oduct  def ect  exi st i ng at  
t he t i me of  sal e or  di st r i but i on,  wi t hout  pr oof  of  a 
speci f i c  def ect ,  when t he i nci dent  t hat  har med t he 
pl ai nt i f f :  

 ( a)  was of  a k i nd t hat  or di nar i l y  occur s as a 
r esul t  of  pr oduct  def ect ;  and 

 ( b)  was not ,  i n t he par t i cul ar  case,  sol el y t he 
r esul t  of  causes ot her  t han pr oduct  def ect  exi st i ng at  
t he t i me of  sal e or  di st r i but i on.  
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Hender son,  Jr .  & Aar on D.  Twer ski ,  A Fi c t i onal  Tal e of  

Uni nt ended Consequences[ : ]  A Response t o Pr of essor  Wer t hei mer ,  

70 Br ook.  L.  Rev.  939,  946 ( 2005)  ( " Sever al  hi gh- pr of i l e cases 

have t aken t hi s posi t i on much t o t he chagr i n of  manuf act ur er s 

who sought  t o absol ve t hemsel ves f r om l i abi l i t y  because t hey had 

t hor oughl y war ned agai nst  t he danger s. " ) .   Si mi l ar l y,  

Rest at ement  ( Thi r d)  does not  r ecogni ze t he " open and obvi ous 

danger "  def ense t hat  manuf act ur er s can use under  Rest at ement  

( Second)  t o avoi d l i abi l i t y  f or  def ect i vel y desi gned pr oduct s by 

maki ng t he pr oduct ' s danger ous condi t i ons " open and obvi ous. "   

Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  § 2 cmt .  d.  

( " The f act  t hat  a danger  i s open and obvi ous i s r el evant  t o t he 

i ssue of  def ect i veness,  but  does not  necessar i l y  pr ecl ude a 

pl ai nt i f f  f r om est abl i shi ng t hat  a r easonabl e al t er nat i ve desi gn 

shoul d have been adopt ed t hat  woul d have r educed or  pr event ed 

i nj ur y t o t he pl ai nt i f f . " ) ;  see al so Davi s,  supr a,  at  1236- 37.   

Consequent l y,  i t  i s  not  har d t o i magi ne t hat  some pl ai nt i f f s '  

pr oduct s l i abi l i t y  c l ai ms woul d be t r eat ed mor e f avor abl y under  

Rest at ement  ( Thi r d)  t han under  Rest at ement  ( Second) .  

VI  

¶107 The t wo Repor t er s f or  Rest at ement  ( Thi r d)  of  Tor t s:  

Pr oduct s Li abi l i t y  wer e Pr of essor s James A.  Hender son,  Jr .  

( Cor nel l  Law School )  and Aar on D.  Twer ski  ( Br ookl yn Law School ) .   

See Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y  at  XVI I .   

I n 1998,  t hese di st i ngui shed schol ar s wer e l auded by Pr of essor  

Geof f r ey C.  Hazar d,  Jr . ,  t hen Di r ect or  of  t he ALI ,  who not ed 

t hat  t he ALI ' s Execut i ve Commi t t ee had desi gnat ed t hem " as j oi nt  
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hol der s of  t he R.  Ammi  Cut t er  Repor t er ' s Chai r ,  an honor  

r eser ved f or  [ ALI ]  Repor t er s whose ser vi ce i s r egar ded as 

especi al l y out st andi ng. "   I d.  at  XVI .  

¶108 I n 2005,  Pr of essor s Hender son and Twer ski  penned an 

ar t i c l e answer i ng Pr of essor  El l en Wer t hei mer ' s cr i t i que of  

Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s Li abi l i t y .   See Hender son 

& Twer ski ,  supr a.   I n t he cour se of  t hat  ar t i c l e,  t he pr of essor s 

obser ved t hat  " Wi sconsi n has l ong been t he l one st ar  st at e i n 

our  pr oduct s l i abi l i t y  l aw,  mar chi ng t o i t s own,  somet i mes qui t e 

pecul i ar ,  dr ummer . "   I d.  at  940.  

¶109 The l ead opi ni on r est at es Wi sconsi n' s pecul i ar  

posi t i on on al l eged desi gn def ect s wi t hout  must er i ng t he 

i nt el l ect ual  f i r epower  t o def end i t .   Wi sconsi n has ever y r i ght  

t o st and al one,  but  i t  shoul d not  do so unl ess i t s s i ngul ar  

appr oach can be suppor t ed obj ect i vel y and def ended as sound.  

¶110 I n t hi s case,  t he cour t  shoul d acknowl edge t hat  t he 

l aw has evol ved and adopt  Rest at ement  ( Thi r d)  of  Tor t s:  Pr oduct s 

Li abi l i t y  § 2( b)  t o anal yze pr oduct s l i abi l i t y  c l ai ms al l egi ng 

def ect i ve desi gn.   Ot her  f eat ur es of  Rest at ement  ( Thi r d)  shoul d 

be consi der ed i n appr opr i at e cases anot her  day.  

¶111 For  t he r easons st at ed,  I  r espect f ul l y concur .  

¶112 I  am aut hor i zed t o st at e t hat  JUSTI CE ANNETTE 

KI NGSLAND ZI EGLER and JUSTI CE MI CHAEL J.  GABLEMAN j oi n t hi s 

concur r ence.  
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